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Defenses

In 2002, the Postal Service an-
nounced a Transformabon
Man dedicated to improving
the agency’s financial state by
attacking costs on all fronts.
One of the Service's largets for
cost reduction was workers’
compensation.

The withdrawal of limited
duty through the National Re-
assessment Program, formerly
known as "outplacement,” is

our child savs, “'m full,” as
he glowers at vou over his
plate with nothing left on it but a
serving of broccoli. You excuse
him from the table without fore-
ing him toeat it. But as he leaves
the table, he sees vou bring out
dessert—a perfectly baked cherry
pie and a tub of vanilla ice cream.

Blowing Hot and Cold on Limited Duty
USPS’s Simultaneous, Contradictory ArQuments

one of the methods that the Ser-
vice began to use to reduce the
costs of injured emplovees. An-
other method was the use of
videotaped surveillance on em-
ployees who file Workers” Com
pensation claims.

The video surveillance pro-
eram has resulted in a dramatic
increase in the number of re-
movals issued to employees for
alleged misrepresentation of

With a big grin he asks for a
piece, but vou remind him that
he said he was full. He replies,
“Ia, I'monott™

Arguing that one thing is true
one minute and that the exact op-
posite is true the next minute is

fconrtinued on page 7)

OWCP—Removal for Misrepresentation

Misrepresentation of Physical Condition

their physical condition—a
nearly ten-fold increase from
prior vears.

Elements of
the Case File

Certain elements are com-
mon to every grievance concern-
ing a removal for misrepresenta-
tion. In every case, the grievant
will be an employee with a diag-
nosed physical condition. Along
with that will be his or her
phvsical restricions normally
outlined on a Form CA-17. The
charge in the removal tvpically
involves an activity {or activi-
ties} that the employvee engaged
in while on disability from work.
Finally, there will be manage-
ment’s evidence that purports to
show the employee misrepre-
sented his or her physical condi-
tion in order get time off work
while receiving Workers” Come-
pensation payvments.

(conttinued on page 2)
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Although the cases share
these elements, they require dif-
ferent arguments in arbitration
due to varving factual circum-
stances. Some employees have
major physical restrictions, while
others not. Some emplovees are
videotaped for a single day, oth-
ers for many months, Despite
this, advorates can learn from
examining some of the argu-
ments that advocates have suc-
cessfully used to restore injured
emplovees to their positions
with the Mostal Service,

Failure to Provide
Requested Information

Article 15.2 of the J[CAM re-
quires the parties o fully dis-
close all arsuments and facts at
the grievance levels prior to arbi-
tration. The [CAM states on page
13-5:

The Postal Service is also re
quired to furnish fo the un-
ion, i reauesied, any doou-
ments ar statements of wil-
nesses as provided for in Ar-
ticle 17.5 and Article 31.3.

Article 31, Union-Manage-
ment Cooperation, provides that
the “Postal Service will make
available to the union all rele-
vant information necessary” for
the processing of a grievance.
When a case file indicates that
management has failed to pro-
vide requested information to
the union, an advocate should be
prepared to argue this violation
of due process rights.

In an August 29, 2005 deci-
sion, Arbitrator Helburn ex-

cluded a surveillance videotape
from evidence after management
refused to provide it in response
to union requests. In an award
reinstating the grievant with full
back pay, the arbitrator ad-
dressed the videotape evidence
as follows:

fhe videotape neads lit-
ile discussion. While it was
shown at the investigative in-
ferview, the union was not
given a copy then and later
requests for a copy went un-
fulfilied. The National Agree-
meni clearly requires both
parties to
make axist-
g avail-
able evi
dence and
argurmernt
during the
grievance
orocedurs
and to
jointly as-
semble the

When the union
requests information
and management
fails to provide it,
that information
should be excluded
from evidence
in arbitration.

Videotapes are not the only
information that management
sometimes fails or refuses to
supply. In C-24273 (May 10,
2003), Arbitrator Keith Poole is-
sued a ruling regarding the
Postal Service's refusal to supply
copies of a postal inspector’s
notes to the union, despite the
steward’s request for them by
certified mail. The Service ulti-
mately provided the notes, but
not until the second day of the
arbitration hearing,

The Service argues that it
did wittmately provide the in-
formation in
queslion and
therafore, any
vication was
cured. For fhe
reasons which
follow, this ar-
gument is nol
persuasive. | .
By waiting until
the second day
of the hearing

grievance
file. When legitimate union
reguests for information have
not been fulfiled and when
the requested informalion 1s
not in the joint file, the Postal
Service should have no real-
istic hope of having the swi-
dence admitted at arbitra-
tion. It does not maftar
wheather the evidence was
not forthcoming because of
bad faith or simply adminis-
trative oversight. Either way,
the Mational Agreement tells
the arbilrator not to admil the
disputed evidence if an ob-
fection is raised.

C-26138, August 29, 2005,

fo provide the
requested information, the
Service prevented the union
from making effective use of
this infarmation in the griev-
ance procedureg or at the
tiearing. . .Since the notes
were central lo the union's
elforts to defend [the griev-
ant] against this charge and
since the fallure to provide
the notes was a clear viola-
tion of Arlicles 17 and 37,1
conclude that the only ap-
propriate and meaningful
remedy s to dismiss Charge
4 in its entirety. Any lesser
feontinued on page 3)
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remeady would aliow the Ser-
vice to rely on Charge 4 and
would have the effect of re-
warding the Service for its
failure to provide the neces
sary and relevant information
which was central o a
charge in a lermination case.

In C-238531, the union had
submitted requests tor video-
tapes and the postal inspector’s
handwritten notes—requests
that were both ignored. In his
October 25, 2002 decision, Arbi-
trator Claude Ames rescinded
the removal by ruling:

The issue of rost concern (o
the Arbitrator in this case is
the conduct by the Employver
of failure o produce aw-
dence. . The union was nol
provided factual information
upon which to investigate
the case, in a sufficiently
timely manner 50 as to exer
clse its appropriate repre-
sentational role. Thal con-
duct was improper, prajudi-
cial to grievant’s due prooc-
ess rights, and suggestive of
gvidentiary weaknesses in
the case presented by the

sropioyvear.

The Meaning
of Disability

People often think in terms
of a physical handicap when
they think of the word “disabil-
itv.” However, the law defines
“disability” differently in 200 CFR
105, where it states, “the inca-

pacity, because of an employ-
ment injury, to earn the wages
the emplovee was receiving at
the time of injury.”

So in workers” compensa-
tion, "disability” means an in-

jured employee’s reduced ability

o earn wages—and not his or
her ability to engage in off-work
activities. This is significant be-
cause an out-
side observer,
including an
arbitrator,
might make
the assump-
tion that “total
disability”
means an in-
ability to do

“Disability” in
workers’ compensa-
tion means a reduced
ability to earn wages
due to an on-the-job

injury.

in the literal sense, a "fofally
disabled"” person is one who
is incapabie of virtually any
activity, or cerfainly any
wark-refated activity, The
ahrase, however, lias a quite
different specific meaning
whean ulilized in relation o in-
jury diagnosis, injury report-
ing, or compensation liabil
iy, The Arbi-
fralor belisves
it entirely rea-
sonable thal
the FPaostal
Service is
aware of
these quite
separale
meanings.

anything
whether at work or off work,

when in fact, it means something

else altogether in terms of
OWCP.

The purpose of the CA-17 15
to identify an employvee’s ability

to perform specific tasks while at

work. The form itself is called
the “Duty Status Report.” The
physician whao fills out the form
reads the “usual work require-
ments” on the left side (Side A)
of the form, as filled out by the
supervisor. The physician then
fills in the right side of the form
for cach specific physical re-

quirement, where the form asks:

s “employee able to peribr'm
regular work described on Side
ATV

I C-25843, Arkitrator Her-
bert Marx observed the distine-
tion between restrictions in the
workplace vs. non-workplace in
hi= March 24, 2005 decision:

As ciled by
the union, this is definitively
resolved in [20 CFR
10,4007 . . .and states as fo!
fows: "B) Tempaorary tofal
disability is defined as the in-
ability to return to the posi-
tion held at the times of injury
or earn equivalent wages, or
fo parfonm other gainful em-
olovment, due o the waork-
ralated injury. "
it s obvicusly in the sense
and this sense only—ihat the
ohvsician and, later, (he sur-
geon stated that [the grigv-
ant] was “tolally disabled.”
They are expressing the
medical judgment that the
injured employee should not
be working. . What the
plirass is not inlendad o
rmean is that the employes is
unable to confinue some ar
most ordinary activities.

S {Emphasis in ariginal)

tcondinued on page 4
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In late 2003, a letter carrier
jured his back while lifting
mail. The Postal Service issued
him a remaoval after videota ping
i running various errands in-
cluding visits Lo his physician’s
office and
Pifking up
prescription
medicine. Ar-
bitrator Jac-
queline Imhoff
issued a Sep-
tember 2, 2003
decision in C-
24605,

ihe fact
that during

Medical restrictions
on particular activi-
ties apply to the
work environment—
which may involve
repetition and
strenuous exer-
tion—but they do
not necessarily

Arbitrator Imhoff pointed to
the physical restrictions on the
CA-17 and applied them only to
the duties required while work-
ing on the job, Imhoff did not
apply those same restrictions to
the grievant while at home or
running errands,

The grievant
was physi-
cally able fo
stand, sit,
walk and hwist
fis neck, but
ihe doctor be-
feved that do-
ng so with the
frequency ro-
quirad on the
job could pos-
siblv do him

the period harm.
after Mo- apply when an —
vermber : Arbitrator
ri:izj Emplﬂyﬂﬂ Is away Vicki Peterson

grievant

from work.

Cohen took a

Was seen

going for a doctor’s appoini-

ment. .. picking up the pre-

scription and x-rays and per-
forming anather errand does
not mearn that he was able to

refurn to work. [The doctor]
examinad the grievant on

November 12 and found that

he siilf was unable to per-

form the duties of his job de-
sorption as listed an the CA-

17, That did not mean that
ihe doclor's diagnosis was
thal the grievant was physi
cally incapable of perform-
ing those activities, as the
FPaostal Service suggested. It
meant only that (the doctor]
dic not warnt him performing
theun al work,

similar posi-
tion in C-25941 (April 28, 2005).
The Postal Service in that case is-
sued a removal after discovering
that the grievant had plaved slot
machines at casinos while off
work on doctor’s orders, On the
CA-17 the grievant’s physician
had listed zero as the number of
hours he could perform letter
carrier duties,

Although the grievanit's doc-
for found that he was unabile
{0 perfonm any lettar carrier
duties, he never medically
rezstricied his personal activi-
fles. .|

Performing the duties of a

lettar carrier for 8 hours per
ay is a physically demanc-

ing task. The letter carrier is

on hisfher feet the majority of

the day while constantly iift-
ing or carrying mail. The
grievant was not observed

performing laborious tasks al

his home or elsewhere, in
fact, the grievant was only
minimally observed driving
and only once observed
pacing while talking on his
cell phone. Neither of such

activities is equivalent to per-
forming the duties of a letter

carrier, or light duty, for 8
hours. Nor are visits to the
casings fo play slot ma-
chines conclusive avidence
that the grievant could per-
form fight duty work. Be-
cause the grievant's doctor
did not resirict his outside
activities, he obviously fell
free to conlinue visiting the
casinos while recuperating
from the accident,

Lack of Evidence

In the same case, Arbitrator
Cohen rejected the Poslal Ser-

vice’s argument that the grievant

must have misre presented his

physical restrictions to his physi-

cian. The Service provided no
evidence to support that
charge—just its assumption
based on the videotape of the
grievant engaged in off-work ac
tivities. To management, a
videotape equals automatic evi-
dence of misrepresentation. Ar-
bitrator Cohen disagreed:
Although the emplover im
phiad that the grievant must
have misied his doctor aboy

his medical condition, the re.
cord is void of any evidence,

feenilintied oin page 5)

iT

M
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other than pure speculation,
that he did so.

Arbitrator Claude Ames also
rejected a management attempt
to prowve mi&rr;-p resentalion
solely through a videotape, in C-
23831 (October 5, 2002). Arbitra-
tor Ames’s decision made it clear
that a videotape was insufficient
to support such a charge.

Thers was no direct evi-
dence that grievant told [the
doctor]
that he
VaEs Ln-
able fo
walk, sit,

Videotape evidence
alone cannot prove
an employee has

thers was no festimony from

hirmi in this matter or any mat-

far.

Managers made assump-
tioms in another case, C-24027, as
well. The emplovee suffered a
dog bite and was taken off work
by the attending physician. The
doctor's notation on a CA-16
that the grievant was “totally
disabled” was the Postal Ser-
vice's only evidence that the
grievant had misrepresented her
condition to him. Arbitrator
Lurie’s February 8, 2003 decision

e ey d iSLI LI tt"d

this evidence
as insufficient
to prove mis-
representation
had taken

stand, misrepresented place.

e, ags

hend. d Cﬂ“dltlﬂ“ tﬂ The Sarvice's
twist, ele., a doctor. evidence that
for more the grigvant
thar the work limits pre- overstated her injuries to [the
soribed. . physician). . .consisted of

[Evidence must exist in order
lo prove a confested issue.
Here, without the testimony
of [the doctor] as to what
grievant actually said, the
occurrence of his alleged
misrepresentation has far
less support by competent
gvidence, The circum-
stances and content of
arisvant's contacts with fthe
doctor] are necessary o
identify the alleged misrep-
resant-talions with specific-
itv. Concerning the claim
that grievant misrepresentad
the severily of his injury, the
only one who couwld support
and correborale thal argu-
ment was [the doctor], and

fhis] statement on the CA-16
that the grievant was tolally
disabled. This is not direc!
gvidence but rather a logical
inference. Direct evidence
would have been [the phys-
clan's| statermeni to a posial
inspector that the grisvant
had, in fact, overslated her
fnfury. . The grisvant’'s activi-
hes exceeded her pre-
serined limtations and
risked exacerbation of her
purported condition. How-
ever, il is ane thing to find
that the grisvant acted in
derogation of her medical re-
strictions, and it is another
thing to find that her doing
so proved that the resitric-

tions wera oblained through
deceit in the first instance.
As the Arbitrator has already
stated, the Sarvice had the
ocpportunty to investigate
and prove deceit; It instead
relied on inference.

Lack of Intent

Advocates should be ready
to argue that the grievant’s ac-
Hons, even if proven, were not
the result of any intent to com-
mit fraud or misrepresent. The
national parties address the is-
sue of intent in the JCAM, under
Article 16.1:

Examples of Behavior, Arti-
cle 16,1 slates soveral ox-
amples of misconduct which
may constitute just cause for
discipline. Some managers
have mistakenly belisved
that because these hehav-
iors are specifically listed in
the contract, any discipline
of emplovees for such be-
hawviors is "automatically” for
just cause. The parties agree
these behaviors are in-
lended as examples only.
Management must still meet
the requisife burden of proof,
g.q. prove that the behavior
took place, thal it was inten-
tional, that the degree of
discipling imposed was cor-
rective rather than punitive,
and so forth. (Emphasis
added.)

Arbitrator Joseph Brock
cited this paragraph in his No-
vember 2, 2004 award (C-25557).
Brock reinstated an emplovee
with full back pav in part be-
cause of management’s failure to

(confiued on page 0}
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feontinued from page 5

prove the grievant intended to
deceive,

Cancerning the question of
intent; Intenition as defined in
Cixford American Diclionary
iz defined as: “a thing in-
tended, an aim or purposs;
the act of intending”. .

- Es

Ag per commorn law of labor
arbitration, an act aof dishon-
esty is deemed a discharge
able of-

OWCEF is a spacial-

ad this was the

aence
ized area, a
first lime [the grievant] fillecl
outf a CA-7 form. . .l con-
clude the Service has not
met its burden of proving
{the grievant] made a false
statement because the Ser-
vice has not shown the slate-
ment was made with the i
tention of deceiving.

Doctor’s Orders

An argument can also be
made that an i]1j|_;|1'ud worleer
was merely
following his

fense only To prove or her doctor's
where an = r T T
falsification, Grders TS

amployves
COmits
an inter-
fional ac!
aimed af
gaining a
Lensfit to
wich he
WL oth-
erwise be

management must
show an employee
knowingly made a
statement with the
intention of
deceiving.

the physician
who fills out
the restric-
tions on the
CA-17, not the
employee. It is
the physician
who detler-
mines
whether an

unentitied. Intentional, again,
s the fey.

In another case Arbitrator
Keith Poole pointed out that em-
plovees are not always familiar
with OWCP forms, They may
make mistakes that are not auto-
matic evidence of intent to mis-
represent. C-24273, May 10,

2003,

To prove falsification, one
must prove a party know-
ingly made a statement with
the intention of decalving.
Falsification can be proven
either By an admission or it
can be nforrad from ihe swi-

emplovee is able to work or not
and, if so, with what restrictions.
Some arbitrators have ruled that
an employee cannot be held ac-
countable for physical restric-
tions that were determined by
the attending phvsician, Here
are three examples, with brief
quolations:

C-265843, Arbitrator Herbert
Marx, Mareh 24, 2005;

I sum, when an employee is
found physically unfit for

auiy by & physician, and *r"@
Fostal Service bealieves oih
erwise, the Postal Serwce 5
argument is with the physi-

clan, nol with the grisvant.

C-25941, Arbitrator Vicki-
Cohen

The important fact in this
case s that the grievan! was
not released by his doctor to
feiurn o waork in any capac-
ity untif November 23, 2004.

The grievant was follow-
ing the instructions of his
treating doctor when he did
GOl relunn o work,

C-24605, Arbitrator Imhoff:

He followed his physician's
arescribed course of treal-
ment and returned to work
when his physician was as-
sured that he could o
without subjecting himself to
further infury,

Conclusion

The awards cited in this arti-
cle were all from 2002 or later,
which is indicative of the sudden
Increase in removal cases stom-
ming from videotaped surveil-
lance of mjured workers.

Advocates should ensure
they make the proper due proc-
ess arguments when appropri-
ate, including failure to provide
requested information to the un-
ion. The union advocate should
be sure to argue that manage-
ment must meel its burden of
proot by supplyving substantial
evidence that misrepresentation
took place, as opposed to just an
assumption that it did based on
a videotape. Part of that burden
of proof also includes proving
intent to misrepresent as op-
posed to simply following the
doctor’s orders. L

“
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an obvious attempt to have it
both ways. It comes down to
“tailoring the truth” to whatever
is most beneficial at the moment.

That's what some local man-
agers have begun doing recently
when they started withdrawing
limited duty from employees
with compensable injuries. Man-
agement took the limited duty
away despite the fact that some
of these employees have been
performing this same work for
many, many years.

The IM"ostal Service is legally
and contractually obligated to
make “every effort” to provide
limited duty to employees who
have suffered on-the-job injuries.
The JCAM identifies the legal
authority for that obligation.

JCAM Article 21.4—Injury
Compensation

Emplovess coverad by this
Agresment shall be covered
by Subchapter | of Chapter
81 of Titte 5, and any
amendments thereto, relat-
ing to compensation for work
injuries. The Employer will
oromulgale aporopnals
regulations which comply
with applicable regulations
of the Office of Waorkers'
Compensation Programs
and any amendimenls
thereto.

Chapter 81 of Title 5 (5 8151)
confers upon the Office of Per-
sonnel Management (OPM) the
authority to establish regulations
regarding restoration to duty fol-
lowing an on-the-job injury. The

regulations that OPM estab-
lished are found in 5 CFR 353,

5 CFR 353.301(d)

Agernicies must makes every
effort o restore in the local
commuting area, according
to the cliroumstances in each
case, an individual who has
partially recovered from a
compensable irgury and who
iz able to return o imited
duty, (Emphasis added.)

To facilitate compliance with
the federal lawe, the Postal Ser-
VICE ];‘.-r:_n'i[_]e_*s two manuals or
handbooks, which contain lan-
cuage that affirms the Service’s
legal obligations as outlined in 5
CFR 353.301(d). The two provi-
sions are found in the ELM and
the EL-5305

ELM Seclion 546.142(a)
Obligation

a Current Emplovees.
When an employvee has par-
lighy overcome a com-
pensable disability, the
Postal Service must make
every effort [oward assign-
ing the employee fo limited
duly consistent with the em-
plovee's medically defined
waork imitation tolerance.
(Emohasis addea.)

FL-505 Seciton 7.1

The USPE has legal respon-
zibifities lo empiovess with
job-related disabilities under
OFM regulations. Specifi-
ally, with respect io em-
Dlovees who partially re-
cover from a compensabis
infury, the USFS must make
every effort (0 assign ihe
emplovee to fimited duty

consistent with the em-
plovee's medically dafined
wark lirmitation (olerance,
(Emphasis added.}

Consistent in all the lan-
guage found in the law, the
ELM, and the EL-305 is the
“every effort” thal the Postal
Service must make to assign lim-
ited duty to compensably in-
jured employees. However, de-
spite its clear legal and contrac-
tual obligations, in some loca-
tions management has begun
withdrawing limited duty work
from employees. Supervisors
have begun asserting, for the
first tirne, that there are bounda-
ries to the Service's legal obliga-
tion of providing limited duty.
According to management, this
new boundary to its obligation is
that there must be an operation-
al necessity tor any limited duty
it offers.

That's the equivalent of the
Postal Service saying, “I'm not
full! Hand me cherry pie!”

Meanwhile, in its dealings
with the American Postal Work-
ers’ Union, the Postal Service at
the national level argues the ex-
act opposite. While tryving to
tend off the APWU in two na-
tional level arbitrations, the Ser-
vice argued that operational
needs have nothing at all to do
with limited duty job offers it
makes. Operational needs have
no consideration whatsoover, the
Service asserts.

How do arbitrators charac-
terize an attempt to argue two
contradictory things simultane-
ously? “Blowing hot and cold” is

{feontinued on page &)
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how arbitrators frequently refer
to it—rejecting management’s
feigned arguments.

A classic example of man-
agement “blowing hot and cold”
can be found in a 1997 award
rom Arbitrator Carlton Snow
(C-17270, September 8, 1997). As
background, we must first exam-
ine a prior arbitration heard by
Arbitrator Richard Mittenthal
(C-15091, February 8, 1996). The
evenls of the Mittenthal case
started carlier, in 1995, when
MNALC and the Postal Service
had a dispute about the number
of hours a Transitional Em-
plovee (TE) could work. The
Postal Service, whose interest at
that time was in working TEs on
overtime, successfully argued
that there was no “ceiling on the
number of hours they may work
in a delivery unit.”

After winning that case, the
PPostal Service changed its tune
in fromt of Arbitrator Snow. In C-
17270, the Service had a new in-
terest in which it wanted to ex-
clude TEs from the definition of
“auxiliary assistance.” This
wiould enable the Service to
mandate non-ODL carriers on
overtime as opposed Lo having
the TEs perform the overtime
work.

On page 15 of C-17270, Arbi-

trator Snow ruled:

i the sarliar case, the Em-

ployer argued that:
‘Managemen!, which had
not given all overtime o

Transitional Employees, be-
lieved thaf Transitional Em-
ployeess are employees un-
der the Nationa! Agreement
and were eligible for over-
tirme assignments.”

{t was Lord Kenyon who ob-
served thal "a man should
not be permitlad (o Blow hot
and cold with reference to
the same transaction, or in-
sigt, al different fimes, on the
truth of each of two conflict-
ing allegations, according (o
the promptings of his privale
intergst.”

Another example of the
Postal Service making simulta-
neous and contradictory argu-
ments is a discipline case before
Arbitrator Clarence Deitsch (C-
18924, November 23, 1998). In
that case, the Postal Service is-
sued a remaval lo an employee
who had injured his ankle at
work. The removal simultane-
ously charged the employee
with (1) fracturing his left foot
while vielating safety rules, and
(2) fraudulently filing an OWCD
claim. 50 had the employee been
injured, or not?

The arbitrator wrote (p. 15}

As regards the grievant’s re-
moval, the Service has
raised two conflicling
charges, namealy, severg
rules infractions resulting in
infury and filing a fraudulent
OWCOF claim. The Service
cannot simultansously ore-
sent two contradictory argu-
ments—acannol "blow hol
and cold” on the same (S50

as circumsiances dictale.

Arbitrator Deitsch continued
on page 18:

s regards just cause for re-
moval, the principle of collat-
gral estoppe! precludes the
FPostal Service from arguing
contradictony positions as
sults its purpose. . . The Ser-
vice iz esfopped from claim-
ing one thing and then turn-
ing around and claiming fhe
exact opposife. . The Sar-
vice cannot have it both

Ways.

Let’s examine now how the
Service 15 presently “blowing hot
and cold” with regard to limited
duty. There is substantial docu-
mentary evidence that this is so.
The evidence is related to a
grievance that the APWU filed
a National Arbitration before Ar-
bitrator Shyvam Das (C-23742,
October 31, 2002).

Before considering the award
itself, it is important to under-
stand the background of the
case, The Postal Service pro-
vided a letter carrier with a
Modified General Clerk position
following her partial recovery
from an on-the-job injury. The
APWU filed a grievance main-
taining that the position should
not have been designated as lim-
ited duty. The APWLU argued
that instead, the position should
have been posted for bid by
members of the clerk craft.

The Postal Service argued re-
peatedly that it had no obliga-
tion to post the position because
the duties were not operation-
ally necessary. The Service ar-
cued that the position was
uniquely created and would be

feonfied on page
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(continned from page &)

abolished in the event the in-
jured employee ever vacaled it
Fortunately for NALC advo-
cates, the Postal Service pul
these arguments in writing (in a
brief sent to the arbitrator). The
brief is therefore ripe for inclu-
sion in future grievances regard-
ing denied limited duty. (See
page 11 for information on how
to get copies of these docu-
menls.)

USPS Brief—Excerpis

Reproduced below are ex-
cerpls from the Postal Service's
written brief in the Das case
(Case No. B9OC-4E-C 9507 0238).
Flease note that references to
“Article 37 duty assignments”
are operationally-necessary duty
assignments within the clerk
craft. In other words, these are
normal clerk jobs. Here are the
arguments straight from the
Postal Service itseld:

“Article 37 dufy assigriments
are crealed by management
due to operational needs.
Rehabilitation assignments
are created as a result of le-
gal, contractual and reguia-
tory requirements. But for the
obligation to the injured em-
olovee, the rehabilitalion as-
signmeant would not extst
and would not be creafed
under Arlicle 37 Therefore,
rehabilitation assignmernis
are nat Arficle 37 duly as-

ighments. " (page 8)

“The rehabilitation assign-
ments at issue are by defini-
tion uriguely created for em-

ploveess who werg injurad on
the job and continue fo have
work restriciions. A uniquely
created rehabilitation assign-
ment is therefors not an Arti-
cie 37 duty assignment. I
anly exists as a result of the
need to reassign an injured
emploves, " (page 2}

If there was a bona lide op-
erational need for the craft
dufy assignment [T would
hawve heoen created long be-
fore the rehabilitation assign-
ment was crealed.” (page
14)

"However, nothing in (he
Agreement impedes man-
agement’s exclusive right o
assign
armploy-

ees to Fortunately, USPS has
recorded its actual
position on limited

duty positions in reassign the
writing, and

submitted it to

wiork wihern
and where
they are
needed
and creale
Arficle 37

duty as- dgement
sign- national arbitration. | 7evercreaed

ments fo

cause no need for the Arficle
37 duly assigniment ex-
isted.” (page 6)

"Article 37 Duty Assigniments
and Article 21 Rehabilitation
Assignmenis are Separale
and Distinct. . . Such Arlicle
37 duly assigniments are
driven solely Dy manage-
ment's operational needs.
This is not frue for rehabilita-
tion assignments. Rehabilita-
Hon assignments are crealed
as a result of legal, contrac-
tual and regulatory man-
dates."(page 7)

If it is a uniquely created re-
habilitation assignment, it is
by delinition not an Article 37
duly assignment. The reha
bilitation as-
sigriment
would not ex-
fat but for the
obligafion fo
o
injured em-
pfovee. Man-

a duty assign-

maintain

efficiancy of the opearations,
This is in sharg conlrast (o
rehabifitation assignments
crealed under Arficls 21,
Section 4. (page 4)

‘I the inslant case. . the re-
habilitation assignment was
created as a result of the in-
[ury compensalion conlrac-
fual requiremants. The reha-
bilitation assigrimeant did nat
exist before the emplovee
was infured on duty and
would not have been cre-
ated by managament be-

ment pursuant
to Article 37, Management
reassigned an injured am-
ployvee pursuant to Article
21.4 and ELM Sectlion 546
as part of the esiablished in-
jury compensation program.
Had there been no injured
smployee the rehabilitalion
assignment would nol exist.
fhe decision o creale a new
Article 37 duly assignment is
determined by management
hased on oparational needs,
fcontmued on page 100
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(continued from page 9

nof the needs of injured em-
olovees. This distinction is
critical.” (Page 5)

"But for the emploves’s on
the job injury, the uniqusly

created rehabilitation assign-

ment would not exist and
wiauld not be posted for Bid
as g duly assigment. " (page
2]

"The bottom line here s that
because the legal, contrac-
fual and requialory rmar-
dales drive the decision to
credte a rehabilitation as-
sigrrment, it is nol an Article
37 duty assignment. The in-
[y compensation reguta-
tions require that ‘every ef-
fort’ be made o reemploy
the injured emploves. The
every effort mandaie has
beean expressly codified in
ELM Section 546 and de
falled in ELM Section
546.141(a). Therefore, reha-
bilitation assignments madie
undar this provision are nof
Article 37 duty assigniments
but rather are created and
governed by fotally separate
and distinct dynamics and
forces. " (page 8)

"Because management has
no need for the assignment
other than to reemploy the
injured emplovee, i any
other employvee were the
successiul biddar the as-

signment would be aboi-
ished at management's dis-
cretion pursuan! to Articla
{page 11}

37 0F

"As the rehabilitation assign-
ment was tailorad to the
weeds of the injured em-
rovee it would serve no pur-
pose to allow a healthy em-
ovee to work such an as-
signmeni.” (page 14)

The naticnal award from [Das
15 also a rich source of evidence
regarding the employer’'s argu-
ments, which the arbitrator de-
scribed at length:

“This lasue, the Fostal Sor-
vice sfresses, s predicaled
on the existence of a
uniguely created rehabiiita-
tion assigrment for an erm-
ployee with work restrictions
due o an on-the-job injury,
The Postal Bervice contends
that an assignment of this
sorl js not an Article 37 duty
&SS.-:Q-"]."T?-:?."]{. it :).I‘_T.‘y exisls as
a resull of the need (o reas-
sign the injured employee, It
s created under Article 271 4
and ELM Section 548, When
the injured employee va-
cates he -.*SS‘JQ wnent, Jbwill
no longer exist”. (page 12)

‘Creation of duly assign-
meants s based on manage-
ment's operational needs.
The present assignmeni, in
contrast, was only created
because of the Fostal Ser-
vice's legal, contractual and
reguialory obligalion to reas-
sign or reemploy an em-
plovee who is injured on the
fob. This assignment did not
exist before the employee
was infured and otherwise

walld not have been cre-
ated by management.”
{page 13)

‘NMoreaver, in that case, the
assignment would nof exist,
bt for the obiigation to re
empioy the injured em-
ployee, it would nol have
been created.” (page 14)

Das" award, issued in 2002,
ruled against the APWU and
pravided that the Postal Service
was not required to post the
uniquely created positions for
bid. In 2006, the APWL pre-
sented another grievance in na-
tional arbitration—again before
Arbitrator Das.

APWU's issue in the 2006 ar-
bitration was nol over a require-
ment to post unique positions,
but rather its objection to even
including language referring to
unique posilions in the ELM
546.2. The Postal Service argued
in favor of ELM language refer-
ring to unique positions created
solelv to provide limited duty in
its 2006 brief (Q90C-4Q-C 9503
3931 ):

"The proposed changes o
ELM Section 546.2 are en-
tirely consistent with the
Postal Service's legal obliga-
ton under federal law at Title
i UEC Saection 8151, OPM
reguiations found at Title 5,
CFR Section 353.301(d),
confractual commitments
contamnsd n Article 21.4,
oreaxisting publhshed regu-
lations on reassignment of
current empiovees found at
ELM Section 546.1471 and
numearous national arbiration
awards.” (page 11)

The Pastal Service briel men-
tioned the earlier Das case and

{continued on page 11)
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feontinued frows page T

then went on Lo repeat the same
arcuments in 2006 that it made
i 2002

Essentially, the holding i
that case was that uniquely
created rehabilitation posi-
tions were not duly assign-
ments because they would
ot exist hut for the need fo
make reassigmments for in-
jured workers. It was held
fhat thera
was no
opera-
tional
need for
such obs,
(page 9

R e T e e e e s e ]

There are no
exceptions to the
“every effort”
obligation.

erationally necessary.

Management's documents
and correspondence to injured
workers say this with various
words or phrases. But the mean-
ing is the same no matter how it
is phrased:

“Your current modified posi-
ticnr assignment. ..
meets operational needs.”

“Limited and light duty as-
sigrniments are reviewed for
aparational necessity.”

“The search
for limited
duty is limited
to “necessary.
funded waork.”

For nearly

The Postal
Service has been consistent in its
briefs and in its arbitrations with
the APWU, It has made it clear
that its position is that (1) it has
legal, regulatory, and contrac-
tual obligations to make every
effort to provide limited duty,
and (2) such limited duty is not
based upon operational neces-
sity.

Mow, however, when some
local managers are dealing with
injured letter carriers and the
NALC, they make no mention of
the emplover’s true position re-
earding limited duty obligations
as stated abowve. Now that some
supervisors want to take away
limited duty work, they pretend
that the Postal Service’s position
on its limited duty obligations is
entirely different. Local manage-
ment pretends that the “every
effort” obligations only apply to
the extent that such work is op-

thirty vears,
the Service’s treatment of limited
duty has been consistent with
the arguments it makes in hear-
ings with the APWU. That is, its
words in the Das hearings and
written briefs matched the ac-
tioms the Service has always
taken toward providing limited
duty. The sudden change in
course that some local managers
have now taken to redefine
“every effort” makes it clear that
they are simply feigning a new
paosition in order to achieve a
wholesale withdrawal of limited
duty within that locale.

Management can only hope
to get away with this limited
duty withdrawal by pretending
that “every effort” means some-
thing other than “cvery elfort.”
The problem for the Service is
that nowhere in the law, regula-
tions, or contract are the words
“every effort” qualitied in any

no longer

way. The national parties never
made any exceptions or qualifi-
cations whatsoever.

The ELM 546.142 language
states, “The Postal Service must
make every effort toward assign-
ing the employee to limited
duty.” That language does nof
provide exceptions such as,
“unless there is no operational
necessity for such work™ or
“unless no necessary, [unded
work exists.”

The unconditional “every ef-
fort” language of ELM 546.142
has been a part of the Service's
contractual obligations ever
since it was first negotiated in
19749, In its thirty years of actions
and in its arguments before Ar-
bitrator Das, USPS has consis-
tently recognized that there are
no restrictions on its “every ef-
fort” obligations—although local
managers may now be trying to
pretend otherwise.

Both of the Postal Service’s
written briefs, along with the
Das award, are available from
the National Business Agent of-
fices. Request them by asking for
“the Das Award, C-23742, plus
the two briefs.” (The award
alone is also available on
MALC s Arbitration DVDs, )

Advocates should be pre-
pared to counter local manage-
ment’s attempt to “blow hot and
cold” on the issue of limited
duty. The Postal Service cannol
now, after thirty vears, redefine
its “every effort” obligations
when there is no law, regulation,
or contractual language to sup-
port such a new definition. N

”
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Arbitration Vocabulary Quiz

Advocates use many words and concepts unique to the arbitration process. Some advocates—
especially managers—use tancy language, including Latin terms and other legalese, to confuse and
bewilder their opponents. Although NALC believes that plain English is best, union advocates still need
to know the specialized terms and concepts that mav be used in arbitration hearings.

Test vour knowledge of arbitration terms by taking this quiz. Circle the letter of the correct answer (s)
to each question. When you are finished, grade vour quiz by consulting the answers on page 14.

{a)

{b)

{a)

(b)

{a)

(b}

()

{a)

{b)

e e T e e e e e S e e e e T P T e e P W L el

Adverse inference

Management's negative infer-
ences from the facts presented
at the hearing,

An arbitrator’s negative con-
clusion about missing evi
dence,

Affirmalive defense

An aggressive defense in a
disciplinary case.

A claim that management is
the true cause of a grieved in-
cident.

Appropriate weight

“The arbitrator will render the
award after an appropriate
weight.”

“I’ll give this evidence appro-
priate weight.”

“I'wish I could achieve an ap-
propriate weight,”

Rebuttal

Another word for re-direct ex-
amination; also known as re-
habilitation,

A second chance Lo present
evidence, to clarify or contest
issues raised in the oppo-
nent’s case-in-chief,

(c)

o

(a)

(b)

f.

(a)

(b)

()

(b)

Reverse liposuction.
Bench decision

A decision rendered at the
hearing,.

A decision rendered in the
park.

Bifurcate

Split the union’s arguments
between substantive and
procedural.

Split a hearing between arbi-
trability and other argu-
ments.

Separate from one’s lunch
following a particularly
stressful hearing,

Competent-incompetent

“Madame Arbitrator, this
witness is incompetent be-
cause he has been fired as a
postal supervisor.”

“MMadame Arbitrator, the
witness is incompetent be-
cause he was not in the room
when the incident occurred.”

“Madame Arbitrator, the un-
ion is glad that my opponent
is incompetent.”

ia)

(b)

(b)

10.
(a)

(b)

Demeanor

“Tobject, Mr. Arbitrator!
That issue is simply de-
meanor and not important
here.”

“Br, Arbitrator, the wit-
ness’s demeanor showed
that he was shading the
truth.”

“Demeanor advocates tend
to win more cases.”

DYe mrinimnies

“Mr. Arbitrator, at de miini-
nivs I need to call seven wit-
nesses,”

“Mr. Arbitrator, vou should
ignore management’s second
charge; it is simply de mini-
1S,

Dicta

“Arbitrator Snow's com-
ments in the 1995 award are
mere dicia and not control-
ling.”

“Mr. Arbitrator, negotiations
within the grievance proce-
dure are dicta and not admis-
sible in arbitration.”
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icontinmed from page 12}

11.
ia)

(b

12.

{a)

(o)

14.

(a)

(b

(a)

(b}

16.
{a)
k)

Ex parte com munications

FPrivate communications be-
tween advocate and grievanl
about the merits of the case.

Private communications be-
tween a party and arbitrator
about the merils of the case,

Hostile or adverse witness

Management witness with a
nasty attitude,

Must answer leading ques-
tions.

. Impeachment

Removal of an arbitrator from
a case for unethical conduct,

Undermining the credibi Iil}.r
or value of testimony.

Momnica, vou almost caused it.
Instant case

Case heard with Little advo-
cate preparal 1ML

This case, as opposed to an-
other case,

. Intervene

Interfere with the opposing
advocate’s case preparation.

Become a party to a case be-
gun by others,

“Lay in the weeds”
Be sneaky; plan an ambush.

Sleep on one's rights and
thereby lose them.

17.
()

(b)

18.
{a)

(b)
19.

(a)

(b}

(b)

(]

{d)

21.
fa)

(b}

22,
|:¢.‘J:|

Res judicata
Already decided; similar to
collateral estoppel.

[tipe for judgment; the re-
cord has been closed.

Stipulation

Bowing before the arbitrator
al the close of the case.

Agreement that certain facts
or issues are not in dispule.

Tripartite arbitration
Division of the hearing into
three parts, cach addressing
One main issue.

Three-party arbilration, usu-

allv involving jurisdictional
issues.

. Ultimate issue

Witness testimony should
address this directly.

MNoowitness should address
this directly.

Only the arbitrator may ad-
dress this.

The advocates may address
this in their arguments.

Waive

To give something up—
usually a right.

lo withdraw a grievance al-
ter the hearing has begun.

To raise and lower the arms
in sequence with other hear-
ing participants.

Voire Dire

“I want to see the wilness
sav it” — an objection to
hearsay testimony.

(b)

(c)

23.
(a}

(b)

24,

(a)

IJ

o

A method for questioning
the competence of the other
side’s evidence.

Anadvocate’s motion o re-
cess the hearing for a trip to
“les toilettes.”

Sequestration

Sequestered witnesses may
not :i.pt".-'lk or see one another
oulside the hearing room.

Sequestered witnesses must
await their time to testify
while outside the hearing
OO,

Prima facie case

Incontrovertible proof that
the Grievant is guilty as
charged.

I"roofl offered by a party suf-
ficient that a reasonable arbi-
trator could find in that
party’s favor.

The burden of proof in juris-
dictional cases.

. Arbitrability - Procedural

(P} or Substantive {S) (circle
a letter)

5 "The arbitrator has no
power to hear this case
because it was untimely
appealed.”

“I'he case is not arbitrable
because management
failed to review and con-
cur or conduct any inves-
tigation at all before issu-
ing diseipline.”

5 “The case is not arbitrable
because it alleges only a
violation of the law.”
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1. Adverse inference

(b) An arbitrator’s negative con-
clusion about m issing evi-
dence.

An advocate may ask the arbi-
trator to draw an adverse infer-
ence aboul missing facts, for in-
stance, when a key witness has
not been produced by the other
side. Arbitrators also mav draw
such inferences on their own, For
example, some arbitrators refuse
to reinstate a discharged em-
ployvee who fails to testify al the
arbitration hearing. They appar-
ently draw an inference that a
grievant who will not defend
himsell or herself is probably
guilty as charged.

2. Affirmalive defense

(b A claim that management is
the true cause of a grieved in-
cident.

Sometimes the union asserts a
defense in a disci pline case that
shitts the burden of proof to itself,
For instance, NALC might argue
that a carrier did not strike a
supervisor as charged, but even if
he did, it was because he was
provoked. As to the provocation
defense NALC has the burden of
proot, even though management
generally has the burden of proof
in a discipline case, Another
atfirmative defense is disparate
treatment. One cannot simply
claim disparate treatment and
then force management to prove
the claim wrong—rather, the
union must produce facts to
prove the treatment was
disparate.

3. Appropriate weight
{b) “TIl give this evidence ap-
propriate weight.”

[n arbitration hearings,
unlike legal trials, arguments to
restrict the admission of evi-
dence are rarel v successful,
Rather, the arbitrator tends to
admit alrmosl evervthing offered
by both sides. The theory is that
the arbitration hearing is mostly
a fact-finding inquiry, and that
the arbitrator later will give dif-
ferent kinds of evidence—direct
testimony, hearsay, documents,
etc.—an "appropriate weight,”
Itis a union advorcalte’s job Lo ar-
wue, when necessa ry, that if un-
reliable evidence is to be ac-
cepted from managerment then it
should be accorded little or no
weight at all in the arbitrator’s
consideration of the case,

4. Rebuttal

{b) A second chance to present
evidence, to clarifv or contest
1ssues raised in the oppo-
nent’'s casc-in-chief.

It is common for an advocate
to rest the case in chiel “su bject
to rebuttal.” This means that if
management raises an unex-
pected issue which the union did
not address, or if unexpected
new facts are introduced which
the union wishes to clarify or
contest, the union should have a
right to present rebuttal evi-
dence. Caution: Man v arbitra-
tors follow the legal rule that
any rebuttal evidence must re-
spond directly to something
raized in the opponent’s case.

Rebuttal evidence must be
tightly focused; arbitrators will
not permit any party to re-try
the casc through rebuttal, or to
introduce evidence that a party
simply forgot about during pres-
entation of the case-in-chief.

5. Bench decision

(a) A decision rendered at the
hearing.

A bench decision is one
rendered by the arbitrator ora LIy
at the hearing, rather than in a
written decision. The term
comes from the courtroom:
“Please approach the bench.”
After the hearing, the arbitrator
issues a written decision to
record the result,

6. Bifurcate

(b} Separate the arbitrability ar-
guments from other argu-
ments at a hearing.

Management often asks the
arbitrator to bifurcate the hear-
ing—divide it in two—when it
raises an issue of arbitrability, In
a bifurcated case a first hearing
deals only with the issue of arbi-
trability, and the arbitrator ren-
ders a decision on that issue
alone. Then, if the arbitrator has
ruled the dispute arbitrable, a
second hearing addresses the
merits of the grievance.

When faced with a request to
bifurcate, an arbitrator has three
main oplions:

1. Grant the request, hold a
separate hearing on arbitrability,
and then go home to write a de-

cision on that issue alone. [f the
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case is found arbitrable, another
time is scheduled for a hearing on
the merits before the same arbi-
trator. NALC strongly opposes
this option because it wastes un-
ion resources and delays justice
for the grievant.

2. Bifurcate the hearing but hear
both parts of it on the same day.
The arbitrator may choose to hear
opening statements, receive testi-
moeny and other evidence, and
hear closing arguments on just
the arbitrability issue. Then, ei-
ther:

AL The arbitrator issues a
bench decision on arbitrability,
and proceeds to hear the merits it
the case is found arbitrable; or

B. The arbitrator also pro-
ceeds to hear the merits of the
case. He or she reserves judg-
ment and decides both matters in
the wrillen award. (Sometimes
the arbitrability and merits
“hearings” are not kept separate.)

7. Competent-incompetent

{b1 “Madame Arbitrator, the wit-
ness is incompetent because
he was notin the room when
the incident ocourred.”

An incompetent witness is
one who is not capable of provid-
ing reliable evidence on the topic
in question, For instance, if a wit-
ness did not observe an incident,
he or she is incompetent to pro-
vide evewitness testimony about
it. (Competence also comes up in
criminal trials when judges must
decide whether a defendant is
mentally competent Lo stand

trial—that is, capable of under-
standing the charges and assist-
ing in a defense.)

5. Demeanor

(b "M, Arbitrator, the wit-
ness’'s demeanor showed
that he was shading the
truth.”

"Demeancr” 15 a person’s
outward manner—that collec-
tion of personal characteristics,
tacial expressions, mannerisms,
ele. that we show, and that oth-
ers use to judge us. Arbitrators
evaluate witness demeanor to
help decide issues of credibility.

9, D¢ minimus

(b) “Mr. Arbitrator, you should
ignore management’s second
charge; it is simply de mini-
s,

D mrinimus is Latin, meaning
“so small as to be insignificant.”
For instance, managerment might
argue that its contract violation
was de minimus and thus not suf-
ficient to justify a monetary rem-
edy.

10. Dhicta

(a) "Arbitrator Snow's come-
ments in the 1995 award are
mere dicki and not control-
ling.”

Dicta is Latin, in arbitration
meaning “mere words.” Often
an advocate cites language from
a previous decision to support
an argument. The other side
sometime responds by arguing
that the cited language is not the
controlling rationale of the deci-
siom, nor even a necessary part
of the decision, but rather noth-
ing but dicks—mere extra words

of no importance.

11. Ex parte communications

(b} Private communications be-
tween a party and arbitrator
about the merits of the case,

Ex parte is Latin meaning “by
or for one side only.” The ex
parte communication rule is that
no party—not the grievant, a un-
ion official, nor a management
official —is permitted to commu-
nicate with an arbitrator about
the merits of a live case outside
the hearing torum. The rule pre-
vents impropriety and its ap-
pearance in the arbitration proc-
ess, by ensuring that decisions
are based on the evidence of-
tered at hearing, rather than on
secret or off-the-record informa-
tion. It also ensures that each
party has the opportunity to
hear and respond to the presen-
tation of the adversary.

MNALC and the Postal Service
have agreed to a National
Memorandum of Understanding
banning ex parfe communica-
tions with the arbitrator. See the
JOAM, Article 15.4. A 5.

12. Hostile or adverse witness

(b) Must answer leading ques-
tions.

An adverse or hostile wit-
ness is one offered by the other
side. An advocate has the right
to use leading questions in cross-
examining adverse witnesses.

Occasionally a witness will
show reluctance or hostility in
testifving in direct examination.
In this case the advocate may
ask the arbitrator to treat the
witness as hostile, or adverse. If
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(eoatianed fron page 15

permission is granted, the advo-
cale may use leading questions, as
if the witness belonged to the
other side.

13. Impeachment

(b) Undermining the credibility
or value of testimony.

To impeach a witness or the
witness's testimony is to show
that the witness lacks credibility
or that, for other reasons, the tes-
timony has little value to the arbi-
trator. Testimony is most often
impeached by offering evidence—
other testimony, for example—
that shows the first testimony was
wrong. A classic impeachment
technique is to show that the wit-
ness made a prior inconsistent
with the present testimony.

14. Instant case

(b} This case, as opposed to an-
other case.

15. Intervene

(b) Become a party to a case be-
cun by others.

Generally, intervention occurs
in jurisdictional cases invelving
two unions contesting the assign-
ment of jobs or work. When one
union successfully intervenes in
the other's arbitration proceeding,
the intervenor becomes a full
party with the right to offer and
examine witnesses and other evi-
dence, to argue, etc. The interve-
nor also agrees to be bound by the
ruling,.

16. “Lay in the weeds”

{a) Be sneaky; plan an ambush.

17. Kes judicala
(a) Alreadv decided; similar to
collateral estoppel.

“Res judicate” 1s Latin mean-
ing, “The thing has already been
adjudicated.” Sometimes man-
agement uses this term to argue
that a binding national prece-
dent requires a certain result in a
case, "This has already been de-
cided,” the management advo-
cate argues, “so you cannot de-
cide a different way in this case.”
O management may argue that
the union has already litigated
the current issue in a previous
case, so because of the doctrine
of res judicata, that issue is not
arbitrable in the current case.
This is a classic “no second bite
of the apple” argument,

A related term, often con
fused with res judicata, is
“collateral estoppel.” One party
may argue collateral estoppel
when some other forum has al-
ready determined a fact or issue
and that the opponent is thus es-
topped (legalese for “"stopped ™)
from trying to argue for a differ-
ent result,

A third Latin term, shave de-
cisis, is often confused with res
juidicata or with collateral estop-
pel. Stare decisis actually refers to
the generally policy of courts to
avold overturning an established
srecedent—even il the current
court may not agree with that
precedent—to maintain stability
and predictability in the legal
system. This concept could ap-
ply at the Interpretive Step of the
grievance procedure, where a
national-level arbitrator might
apply stare decisis to avoid dis-

“

turbing long-establish national
arbitration precedent.

15. Stipulation
(k) Agreement that certain facts
Or 1ssues are not in dispute.

The parties have the aption
of stipulating to any facts or is-
sues they wish. Usually the par-
lies stipulate to certain matters
to avoid wasting hearing time on
1ssues that are not worth disput-
ing. In some cases the parties
stipulate to most or all of the
facts, because only a contractual
issue, or the remedy, remains in
dispute.

Sometimes one party plans
to present a parade of withesses
to establish facls unfavorable to
the other side, The second party,
feeling the discomfort of damag
ing testimony atter a few wit-
nesses, may decide to stipulate
to facts to prevent the arbitrator
from hearing more of the same.

19. Tripartite arbitration

{b) Three-party arbitration, usu-
ally invalving jurisdictional
issues.

20, Ultimate issue

ib) No wilness should address
this directly.

(c) The advocates may address
this in their arguments.

Both b and ¢ are correct. The
“ultimate issue” in an arbitration
case Is whether management
violated the contract or whether
the discipline was for just cause.
This is a malter for the arbitrator
le decide and for the advocates
to argue about. Witnesses offer
facts, not arcument. So Ehe}-'
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should not testify about whether
the discipline was for just cause,

or whether management violated
the contract.

21. Waive

{a) To give something up—
usually a right.

22, Voire Dire

by A method for questioning the
competence of the other side’s
evidence.

Voire dire is Latin meaning “to
speak the truth.” An advocate
may ask the arbitrator for permis-
sion to poire dire the other side’s
witness, to test the competency of
the witness or the competency of
other evidence being introduced
through the witness.

For example, say the em-
plover calls a manager to testity
about the grievant’s work habits,
but the manager has not super-
vised the grievant for many years.
Instead of waiting for cross-
examination, the union advocate
could interrupt as soon as the wit-
ness is sworn and ask to voire dive
him or her.

The advocate would pose
questions to show the witness
could not offer any useful evi-
dence about the grievant’s recent
job performance. The voire dirve
would be an attack on the wit-
ness's competence to testify on
the subject. If completely success-
ful, the attack could lead to a rul-
ing from the arbitrator to exclude
the testimony. Tactically, this in-
terrupts the opposing advocate’s

presentation and damages his or
her case in an unexpected way.

23. Sequestration

(b) Sequestered witnesses must
awail their time to testify
while outside the hearing
TOOTL

24. Prima facie case

(b} Proof offered by a party sut
ficient that a reasonable arbi-
trator could find in that
party’s favor.

One party alwavys has the
overall burden of proofina
case—also known as the “bur-
den of persuasion.” That party
has to produce a cerlain level of
proof at the outset of a case, This
is known as making out a prima

facie case. If that party’s evidence

is s weak that it fails to do so,
then it stands to lose the case
even without a defense from the
olher side.

For example, if management
presents a very weak case-in-
chief on a discipline grievance,
the NALC advocale can argue
once management rests that
USPS has failed to present a
prima facie case, and ask the arbi-
trator for an immediate bench
decision in the union’s favor,

25. Arbilrability - Procedural
(P) or Substantive (5) (circle a
letter)

' “The arbitrator has no power
to hear this case because it
was ur1ﬁ|‘|l[}|},r' ap[mah{*d."

X Second example is neither—a
procedural challenge to disci-
pline, not i arbitvability issue.

S “The case is not arbitrable
because it alleges only a vio-
lation of the law.”

First, when a party chal-
lenges the arbitrability of a dis-
pute, it is saving to the arbitra-
tor, “You have no power to hear
this dispute; vou cannot decide
it.” This is different from a pro-
cedural challenge to discipline,
which claims that the arbitrator
should reverse discipline be-
cause management handled it
improperly. That case is arbitra-
ble and we do want the arbitra-
tor to rule on it

Second, there are two types
of arbitrability arguments, Man-
agement argues procedural arbi-
trability by saying, for instance,
that a grievance was untimely
tiled or appealed. In other
words, the arbitrator cannot hear
the case because it was not han-
dled properly within the griev-
ance procedure and the union’s
right to a hearing on the matter
has been waived.

Substantive arbitrability con-
cerns the subject of the griev-
ance, For example, Article 12,
Section LA states, “The em-
plovee shall have the right to
separate from its employ any
probationary employee at any
time during the probationary pe-
riod and these probationary em-
plovees shall not be permitted
access to the grievance proce-
dure in relation thereto.” Almaost
all arbitrators read this section as
a substantive bar to the arbitra-
bility of a grievance of a fired
prebationary emplovee. In other
words, under the contract the
subject matter of this grievance
is outside the arbitrator’s author-
ity to decide.
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New Awards Support NALC Overtime Claims
Decisions Reject USPS Understaffing and “Operational Windows”

hree new regional decisions

have reversed management
policies that undermined the con-
tract’s overtime rules. In a path-
breaking award, Arbitrator Don-
ald Olson, Jr. ruled that a man-
agernent failure to statt a tacility
with sufficient letter carriers vio-
lated the USPS Tandbook EL-312,
which he found enforceable
through Article 19 because the
staffing provisions directly im-
pact letter carriers. C-26693, Sep-
tember 23, 2000164

In two other new awards, re-
gional arbitrators rejected man-
agemenl arguments that a “win-
dow of operations” justitied its
overtime viclations, C-26646, Re-
gional Arbitrator Dennis Cam-
pagna, Sepltember 12, 2006; C-
26662, Arbitrator Joshua Javits,
August 20, 2006.

The three awards turned on
ditferent tacts and arguments. But
all successtully challenged man-
agement policies that forced letter
carriers to work excessive aver-
time, against their will and in vio-
lation of the National Agreement.

The Issue—Staffing

The first case originated in
[ancaster, Calitornia, where
chronic under-staffing had caused
“virtually all letter carriers .. . re-
gardless of their desire to work
cevertime or not, to be mandated
to work overtime daily for the
ereater part of 20057 (award at p.
1 O TDL carriers were often re-
guired to work beyvond 12 hours
in a day and 6} hours in a week.

Non-OTDL carriers were repeat-
edly forced to work overtime on
and off their assignments and on
non-scheduled days. In addition,
annual leave was often canceled
in violation of the LMOU and
carriers were often forced Lo
work on holidays.

NALC filed a class action
grievance in December 2005 di-
rectly challenging understalfing,
the heart of the problem. The un-
ion alleged that by inadequately
staffing the Lancaster facility, the
Postal Service had violated sev-
eral provisions of the National
Agreement. The union cited Ar-
ticle 19, portions of the M-3% and
the ELM relating to the S-hour
workdayv, and
the Memoran-
dum of Un-
derstanding
on Article &,
which states
the parties’

The grievance struck
at understaifing, the
heart of the problem.

bilities.” Section 232.2,

The unicn argued that these
staffing requirements are con-
tractually binding through Arti-
cle 19 because thev have a direct
impact on letter carriers” wages,
hours and working conditions.

Management argued that the
grievance was not substantively
arbitrable because the EL-312
did not directly relate to wages,
hours or working conditions as
specitied in Article 19 It also ar-
gued that Article 3 gives the em-
ployer the right to manage its
personnel.

Arbitrator Olson found the
case arbitrable and sustained the
gricvance on the merits, finding
that,
“manage-
ment at the
Lancaster Post
Office inade-
quately

intention to

“limit overtime, to avold exces-
sive mandatory overtime, and to
pratect the interests of employ-
ces who do not wish to work
overtime.” [CAM, page 5-26.

NALC also argued that man-
agement had violated provisions
of management’s Handbook ElL-
312 which made installations re-
spensible for forecasting person-
nel needs, “to assure that there
are qualified persons available
for appointment.” Section 211.1.
The EL-312 also states that
“forecasting . . . recruitment re-
quiremenls is one of manage-
ment’s most important responsi-

staffed that
facilitv in violation of the Na-
tional Agreement, as well as per-
tinent postal regulations.” He
reasoned that management’s ob-
ligation under the EL-312 to pro-
vide adequate staffing had a di-
rect and measurable impact on
letter carriers, and thus was en-
forceable through Article 19,

Although the arbitrator ruled
it beyvond his authority to order
management to hire the 18 letter
carriers requested by NALC, he
did order a far-reaching remedy
requiring management to correct
understalfing:
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M ihis arbitrator . wall direct
the Emplover . lo conduc! &
thorough review and sfudy to
evaluate the staffing and
complement requirements for
letter carriers al the [facility] .

. Onee this evaluation has
heen concluded the Employer
s directed to share the resulls
of h"*fs staffing review and
study evalualion with the Un-
fon, in the event specific re-
medial measures are found to
be necessary, the Employer
sha Il immediately implement
same to assure [the facility] is
fully STE'**EU in the carrer
craft. Furthermaore, the arbiltra-
tor will retain jurisdiction in

this malter pending subimis-
sion of the evaluation and
oroposed corraclive meas-
ures . ..

“Operational Windows”
Shattered

Two regional arbitrators have
rejected USPS “operational win-
dow” defenses to violations of Ar-
licle 8.5.C..

In C-26646, management in
Buffalo, New York forced the
grievanl, a non-OTDL carrier, to
work on her day off, rather than
assigning the work to carriers on
the overtime list. The union
grieved, alleging a violation of
8.5.6G, which provides in part:

Full-time employees not on
the "Overtime Desired” list
may be required to work over-
fime only if ail avallable am-
plovees on the "Overtime Oa-

sired” list have worked up fo
twelve (12) howrs in a day or
sixty (E0) hours in a service
week.

In its defense, management
claimed the overtime needed to
be completed before 5:00 pom.
under its “window of opera-
tions.”

MNALC attacked the em-
plover's “operational window”
defense, using arguments out-
lined in the CAL White Paper,
“Orvertime, Staffing and Simulta-
necus Scheduling,” May 2006
{M-01458, available on the CAU
web pages at www.nalc.org).

Arbitrator Compagna agreed
with NALC. He ruled that the
operaticnal window did not jus-
tify a violation of Article 8.5.G,
partly because the 5:00 window
was a goal rather than a prehibi-
tion on carrier work bevond that
time. Te held management re-
sponsible to staff facilities suffi-
ciently to avoid 8.5.G violations:

Noraovar, Wwhera, as harg
the Sarvice chose to esfab-

lisf it Qpe.ef.'o. al Window
of 5:00 pam., it was their obi-
gation fo provide the neces-
gary resources to implemsant
its Window, and their failurs
fo do so resulted in a viola-
fion of Article 8.5(G ).

Award at 14, Arbitrator Cam-
pagna awarded the grievant an
additional 50 percent of straight-
time pay and an hour of admin-
istrative leave for each hour of
forced overtime.

In another “window of op-
crations” case, Arbitrator Joshua
Javits ruled that management
had violated Article 8.5.G by

forcing a non-OTDL carrier to
perform work that should have
been assigned to OTDL carriers
(C-20662).

WNALC showed that letter
carriers on the overtime list were
available to perform the work in
question. Management courn-
tered that those carriers were not
“available” to work bevond its
5:00 "window of operations.”

Management defended the
window by arguing that: Article
3, Management Rights, author-
izes the emplover the right to
create such a window; manage-
ment created the window to pro-
vide efficient service to its cus-
tomers; the employer is required
to comply with Article 8.5.6
only when carriers can complete
the available overtime within the
window of operation; and carri-
ers could not be scheduled to
start work earlier due to a lack of
mail.

Arbitrator Javils rejected
these USPS arguments and ruled
for NALC, finding that OTDL
carriers were available to per-
form the work before the 5:00
p.m. deadline. Moting that even
management had not treated the
deadline as absolute—carriers
had worked beyvond 5:00—he
ruled that OTDL carriers were
also available to work beyond
that time. He further found that
rmanagement had known of the
staffing shortage at the facility
and had tailed to correct it. He
ordered USPS to cease and
desist, pay OTDL carriers and
erant the non-OTDL carrier
administrative leave equal to the
hours of forced overtime. |




NALC Arbitration Advocate Page 20

Volume 11, Issue 1 January 2007

Cumulative Index

Advocates Strucluring Arbitration Brie‘s—".h'ri‘:ing te Educate and Persuade...  Sep 99
Advocate's Library - Recommended Arbitration Books. ... ... Feb 04 Tips on Technical Azsisiants ., PRSPPI 1! 11 8- 1)
Advocate's Rights, Time OF 10 Prapang.... oo e v oo Mo BT Transeripts in Regional Hearir 1gs . v May 87
Arhitration Vocabulary GUIZ oo e v i . dan 07 Two Mational Arbitration Wing in Ar“ Tf’ltll:ll'l Relateﬂ Cases .AJan 0o
konaw Your Arbitratar Feb 06 Whio Can Speak wilh & Witness? Saquestration vs. Isalauar ........ ot as
Leamm frm LOSEDS o s e e et eeeaes cerer e seaie s i Fen 08 Joint Statement an Viclence
Mote -Advacales Handling Dispute Resolution Process Impasses.  Sep 00 Achvice for Advocates in Joirt Stateman: Cases.. o T Mow 03
Arbitratar's Authority Advocating Joinl S1atement Cases et et s e e JENOZ
Challenges fo Arbitrability . .. Aug 87 Arkitrators Enforce Joint Statemeant - v e MaY 87
Frobationary Termmahnﬂ Mot Grievablz on Procedural Grounds Ot 01 Court Vacates Award Firing Post rra;,lﬁ NJ‘I.LI\..- Ap,::—‘-dlr - Apri2
Retantion o JURSHICHan . e e e s o v e W8 87 Filing Article 14 Grievances, USPS “MNo Defensze” ﬂ.rgqment s May 28
Contract Interpretation lssues Higher Manzgement Held Responsible for Abuse . .. ... Mar ljl
Writing Settlement Language—Make it Clear, Make it Stick., ...... Moyga  JointSiatement Case Update.... e evens s s AUG 9T
Cratssus e ek ™~ ™
. - i W 3 ! 11 | HE . . =
Aricle 7.1.8.1 Victory—Araitrator Rejects USPS Bvasions .. ... Jun 04 The Reluctan! Arbilralor—Balks at Disciolining Superdisor .. ... Feb 04
Aicle 7.1.8.1 Violations T S s i e Nov 03 L% Courts Confirm Jaint Statement e s s e . MNow(3
Blowing Hot and Cold on Limited Duly e . . Jan 07 o
Casvals “In Ligu of —Mational Arbitration Victory ... - Qb Lawanq ﬁr!mtrahnn _
Casuals “In Lioy OFF Career—Arbitrater Orders Monetar, :h:—med-- Jan 00 WALC Wins Legal Batlas—Couns Enforce Due Procass Awards. Jan 00
Limitad Duty Job Offers—Full-Timers Need Not Take FTF STath Jan 98 Leave
Discipline Adminizi-atve Leave for "Acts of God o v s i e Fel 98
Abgentezizm and the FRLA L e Fen 98 Adhvance Sick Leave Deniec—Ngt. Properly Exercised Discrefion Oct 0
Challenging a Removal fer Viclation of a Last Chance Agreemant  Fed 04 Dvertime
Mexus—\When iz Off-Duty Conduct the Employar's Susiness? .. Aug 01 Mew Awards Support MALC Overtime Claims ... oo v e Jan 07
e Blanksa: Discipling POliZigs o o e s v e Mow &7 Crperatonal Windows: “Servica Goal” Vialates Artice & ... ... Mardd
AWCP—Rameval far Misreprasentation .. ... . Jan 07 Remedies
Driving Privileges Arguing for Progressive Remedies to Stop Repetiive Violations ., Oct 35
Snow Ugnolids Artcla 28 Profections .. . s e e May 98 Arguing for Remedies in Contract CASES.... v v i s . Febia
Evidence Delayed Adjustments—Proof of HAM o s e s, o . May 898
Authenticity and Electronic Documents—Good as a Photocopy? .. Jan 99 Dallars for TE Vialations, Failure to Giva Union Information .. ... Fab 98
Burdean o1 PRaal i i e s e e e e Ot I}4 Hour-or-Hour TE Overlime Bemedy.. ... v v s o Sep 90
Excluding Expired Discipline M’__H o7 Making Management F‘a;.j-. Arguing [c'_ Mu.r'ﬁlary Remadies.. ... Mo &7
Limitad Duty Assignments—Cantinuing Violations, Burden of Proof Sep 00 r-.-1anaggm|fn1 F‘a',:s foar Willfu P‘_.l;.“fg. '-._fu;.latmr.s . -1 L 111
Mew Evidence or Argument under the Mew Grievance Procedure . Jun 04 Manetary Award for Impropar .E_Hmng .................................... May 97
Mew Evidence or Argumani—Case SHdIEs. .o o o e Jun 04 Monetary Remedies for Route Adjustmant Delays...... ... Aug 01
Arguments or Evidence, Arguing For of Agains: Exclusion .. ... Feb 8 hanetary Hemleﬂues 1.-_‘J [hou_t_Prc?:ﬂ of !_oss ot s s e AUGET
New Arguments or Evidence, Arguing For or Agairst Exclusion ... Feb 98 Strong ﬂr!m:-lzrhle.rifn.r -1r!::1r:t|t|1rg -..flnla'.lnns ........ v e s My 015
Farking Past Praclice is Pralogue—Paid Parking Frogram ... ... Feb 98 Remedy for 1261 Violations Limited 10 50% Premium ... ... Sep 8%
Fast Practioe—The Joint CAM and More ... e Apr 02 USPS Asks Money DaMEgEs... s e May 97
Pastal Inspectars—Mot A0owe HE LAW . e v e e WY 98 Resources
Cruantim of Proot . s i s s s s e oot 04 Digital Contract Documants fram MALC & USRS, L Jan 99
The Grigvanl a5 Managemant's Witnsss May 57 Handbooks and Manuals—When arz They Part of the Coniract? .. May 98

Uradjudicatad Discipline—Managemant Can't Usa |2 in Aroitration  Apr 02 Route Issues

Hearing Frocedure Mail Yolume Affscts Street Time | . el ss
Closing Argumants—Delivering & Strorg Finish.. o e v, Mar Mo Exit from X-Route—Woney for Ignorec F:mne Hlj uﬂ"nenm Moy 87
Crozz-Examination—~A Few Pointers for Adwocates Ot O Mational Award—Fixed and Relating Days OF, LMOUs ... ... Fab0&
Impeachment of Withesses et e AN HE Theory of the Case

IMIEFEFETVE TSEUES ot vvvvies eres vrreemes cemenees rrsrmes saeeens soesenes eeceen St (4 TRGONY O 18 CASZ oo oo o s e s oo s e . May 05
Intraducing Documents . e Ohjections and Theory of the Case.., . May 05
No Ex Parte Communis hcuns chh Sldm I‘-.-1u§>1 H:—*Hr [" L.--,lng ...... Ot 98 Where's My Theary—Tips for Identlf ing ‘r'ﬂJr lhEUrg. ﬂf fhe Case May 05
Opening Slatemenis—Making a Strang First Impression ... ... 5000 wpase Thaory I It Anyway?—Management's Tneory . ... May 08
Saquestration and Technical Assistants ... L Py &7

MNote on Citations rbitration
C-number arbitration ceses are available on the NALC Arbitration DVDs MNew na-
tiemal awards are available at hitp: 7 Seowewe nalcorg, under Departments=Contract

AdmineArbitation. Menumber Materials Reference Systermn materials are available d "' Ocate

o Lhe NALC Contract C1) and omowebsite under Contract AdminsMES. Al materi- Copyright 2007 - National
als are also available from the offices of the Mational Business Agenls. Association of Letter Carriers, AFL-CIO




