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Understanding the Burden of Proof

Eve: v stewward, branch offi-
cer and arbitration advo-
cate has undoubtedly been told
many fimes about the impor-
tance of “proof” in the griev-
ance-arbitration procedure. We
all know that it is never suffi-
cient simply to make a claim,
but rather, that assertions must
be proven. The term “proof,”
however, has a number of dis-
tinct meanings which bocome
especially important in the con-
text of arbitration. Adwvocates
should clearly understand the
difference between “burden of
proot” and “quantum of proof”
and the significance of hoth
cancepts in arbitration. This
article discusses “burden of
proot” which 15 a judicial con-
cept that also applies in arbitra-
tion, “Cuantum of proot” is the
subject of a separate article in
this publication.

The “burden of prool” desig-
nates which party has the obli-
gation of establishing by evi-
dence a2 disputed assertion or

charge. Within the arbitration
context it is useful to consider
the burden of proof as contain-
Ing two separate components:
{1} the initial burden of going
forward with the evidence
(which party starts first); and
(2} the burden of persuading
the arbitrator concerning the
uwltimate resolution of some fact
or issue. In both instances, the
burden depends on the nature
of the issue, arguments and the
specific contract provisions
mvolved. During the course of

an arbitration procesding the
burden of proof may shift from
one party to the other.

Initial Burden of Proof
In arkitration thers is a well
established rule about which
party is expected to proceed
frst as the moving party. In
non-disciplinary contract cases,
the union is the charging party
and has the cbligation to pro-
ceed first at the arbitration

{Comtinmed on page 2)

Postmaster, Supervisors Suspended
Abusive, Harassing Managers Violated Joint Statement

regional arbitrator has

ordered the Postal Service
to suspend a team of man-
a postmaster and two
supervisors—for three davs,
because they had harassed,
intimidated and abused letter
carriers in the Lilburn, Georgia
Post Office. Faced with over-
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whelming testimony from 22
MNALC witnesses, Regional
Arbitrator Philip Harris had no
trouble concluding that man-
agers hod commatted a “laun-
dry list™ of Joint Statement vio-
lations, C-25522, October 13,
20104,

(Condineed on page 4)
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hearing and prove its case. In
disciplinary cases, however, the
situation is reversed.
Management is the charging
party and has the burden both
to proceed first with its evi-
dence and to prove employes
guilt or wrong-doing.
Exceptions to this pattern are
rare and occur only for good
PeASON.

The party that has the initial
burden of proof has an ebliga-
ton to present at least a privm
fucte case. The literal ranslation
of the term prima facie 15 “frst
face,” or as we would say in
modern English, “on the face of
it.” This term is dehined in
Black’s Law Dictionary as “evi-
dence that will establish a fact
or sustain a decision unless con-
tradictory evidence is pro-
duced.” If the moving party
fails to present at least a prima
jucie case, the arbitrator may
make a ruling that effectively
ends the proceeding. However,
atter a prime fucie case has been
made, the burden of proof may
shift to the opposing party.

Shifting Burdens

of Proof

During an arbitration hearing
the burden of proof may shift
depending upon the exact argu-
ments being made. The general
rule is each party must prove to
the arbitrator every fact that it
relies upon to make its case.
This rule is, however, casier to
express in the abstract terms
than it is to follow. It is further
complicated by the fact that dif-

terent arbitrators think and rule
differently. Thus, it is best
explained by giving examples of
how the rule is applied by arbi-
trators in discipline and contract
Cases,

Discipline Cases

In a discipline case management
must prove that the grievant
acted as charged and that the
charge constitutes just cause for
the level of discipline imposed.
In some discipline cases the best
stratepy may be simply to
attack and challenge manage-
ments facts and evidence in
order to show that it failed to
prove that the grevant acted as
charged. In such cases the bur-
den of proof rests entirely upon
management and the union’s
role 15 simply to challenge man-
agement’s proof.

In other cases, however, the
urnion mounks an affirmative
defense, It may do this by seek-
ing to prove that the true kcts
are different than those present-
ed by management, by raising
technical defenses such as a fail-
ure of higher management to
“review and concur”, or by
demonstrating that, because of
mitigating circurmstances, the
level of discipline imposed was
excessive, When the union
makes an affirmative defense,
the burden of proof shifts and
the union must prove the facts
it claims support its case.

For example, in an arbilration
nvelving a discharge for taking
an undeliverable magazine to

the swing room to read, the
union may Choese not to chal-
lenge that the grievant acted as
charged. Instead, the union may
argue that the discharge was
without just cause because man-
agerent knowingly permitted
other emplovees to do the same.
In such cases, arbitrators will
require that the union provide
evidentiary proof of the alleged
disparate treatment. Similarly,
if the union presents some other
affirmative-type defense such as
the existence of mitigating fac-
tors that should reduce the level
of discipline, the arbitrator will
require the union to prove its
clairm.

Contract Cases

In contract cases the union must
make a prima facie showing that
the contract was violated. If it
fails to accomplish this, man-
agement will win without even
having to mount a rebuttal.
Howiever, once a prima facte case
has been made, the burden of
proof may shifl. For exa mple,
in the regional case C-14002,
Arbitrator Ravmond Britton,
who has also served as a mem-
ber of the national arbitrabion
panel, wrote the following in a
case concerning the equitable
distribution of overtime oppor-
lunities.

Mokwilhistzrang the contenton of
the crployer 10 he contrany, it is
nat necessaEry that the Union
uncerake a daly investigation
anc sraysis of all carmars on tha
Cwearbirra Desirad List in the
manner nerginabove described
(Continued on page 3)
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by e Employar. For, as g ous-
tocdizan ot the records, ths
Employver iz in possession of and
tharatore miona lam@n wiln e
informiation than tha Uinion
Accordingby, winla thes s a8 con-
tract case. and the burcen of
orood i theralora ca e Jnion,
he Unean, in order o meel this
ourden, is onky requires o show
hat an wnaxplanad devergenca
axisis 0 tha ovartims nours &nd
aoportunities of those on the hat,
Wihan s s shoam by e avi-
derce. a prma facis case s
made by the Union and 1ne Dur
den of going forward win the
gvidence thereupon salls o the
Employar o rabut the prima
facie caze established oy the
Linicn

& L] L]

For while, as above a1 iortk,
Supervssy Farriar may have
generzlly gescribed tne method
used Dy the Vicksbung., MS Post

fiice for assigning owvertime
oppoiunilies, s eSLmony nay-
arthelazs, n the judgment ol the
Arbitrator, doas not sui ciently
explain the dispariyy of hours
and ocwarbirme IZ'.I[.i pl_-r[.." ligs IZIIII
thase particular indieZugls on
the Ovearlime Desired List .
Accordingly, the Aroiraor iz
reqqurad 1o lind 1nat
Employver has not met s ourden
of presenting the reguired quan-

turm 2nd aQuality of svidsnoe nec-
asgany to rebuy the orima face
case of he Jnior.

Advice for Advocates
The union goes Hrst in contract
cases and management goes
tirst in disapline cases. That's a
straight-forward and casily
understood principle. But
things often aren’t so simple in
real cases. Burdens of proof can

shift during the course of a
hearing, often in unanticipated
ways., Expernienced advocates
know that the way to prepare to
meet the union’s burdens of
proof is to develop a well
thought-out, researched and
prepared “theory of the case”
I'hat requires caretul considera-
tion of the contract provisions
and arguments invelved, how
they are related and exactly
what evidence will be required
to prove each element of the
case. A good case theory allows
the advocate to focus the inves-

in wiolaticn of the contract. But
the arbitrator reasened as
Foal oymars:

Wilnout doult. | the Lnion
shoulders the ourden of showing
a prima face violzlion and, wli-
midlaly, provmng its clam, Sut the
representzlion need nat oe so
overy legalistic or farmalby
bypas-tzchnical thai ['jl‘-"'
nects witn reality. | .. [Casual in
lipu ol | disagreemants gangrally
ara nob discrete, individual mat

ers, but syslemic problems tha
Mgy o :..1 o becarme ewvdent
anly Swes e Al limas, the

rigation ancd | EE———— 020 O

preparation of

proal smifts,

the case, and to Burdens of proof Heln,. the pres
. . enl recors

ifEEk out and can shift d“""g conlaing pre-
develop the the course of a punderant v
facts and ewvi- . . denca cormanc-
dence that the hﬂa-ﬂ“g! often in ngyly Shnowing
theory makes unﬂ"“ﬂiﬂﬂ[ﬁd ways. Casuals were
material. amplayad rou
However, a e s eee | nel',,r t fill ore-

bad theory can cripple an advo-
cate’s case

The recent arbitration case
C-25235 15 a good example. An
ill-considered theory of the case
made left management unable
to respond when the burden of
proof shifted under its feet. In
that case the union argued that
the year round employment of
casuals violated the "in licu of”
provisions of Arbcle 7.1.8.1.
Management's theory of the
case was, simply stated, that
since the union has the burden
of proof in contract cases, the
union was required to prove,
hour by hour, that any disputed
work performed by casuals was

dictak g, continuous and sut-
stantial gass in the carae Carser
wiarklo -Esuals became so
cntrenched o e permanent
wirklorce rhegthm fheir existence
waz nol "Emited” and they were
present “instgad ol in plece of o
in subsiiubion o Career employ-
@S [Frmpngsis added)

OF course, management lost.
It had become 50 wedded o its
oversimplified theory of the
case and wdeas about the burden
of prodf that it was unable to
respond effectively. Don't fall
into a similar trap. A more
extensive discussion of this case
and Article 7.1.18.1 can be found
in the June 2004 Arbifration
Aduncaty. ]
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Postmaster Suspended . . .
{Continued from page 1)

New Management

Team

The Lilburn, Georgia case began
when the Postal Service decided
that employess were wsing boo
much avertime in Lilburn. In
managernent’s words,

Lilburr had oesn identifed a5 a8
poar performing office in Lhe
Atlanta Cistrict because overlime
wias high in comparison Lo the
rmail valume

S0 the Postal Service sent ina
new management team 1o
“make improvements.” The
new team went about this task
in a way that many letter carri-
ers will find painfully familiar.

A supervisor told one carrier
who sought overtime that he
was “like holding up a store.”
Another supervisor reprimand-
ed carriers for using personal
time permitted by the National
Agreement. And he told a letter
carrier in an intirnidating man-
ner, “I'm going to watch you
real close.” When a union repre-
sentabive requested indormation,
a supervisor shook the request
in his face and threatened to
destroy it

The Postmaster was a full,
participating member of the
abusive attack team. He ignored
the national agreement by refus-
ing to recognize grievances,
until a Step B decisicn ordered
himn to cease and desist and
awarded a monetary remedy.

Oine carrier testified that the
postmaster was 1= “abusive, ugly
and downright rude.”

The Postmaster reserved spe-
cial treatment for NALC's shop
steward in Lilburn, “I'm gonna
fix you up real good,” the
Postmaster told hime “T'm
gonna have somebody ride with
you.” The Fostmaster harassed
him with numerous one-day
courts, and sat behind the stew-
ard while he cased mail.

MNALC's arbitrabion advocate
presented 22 witnesses o estab-
lish that the management team
threatenad, indmidated and
bullied employvess throughout
the station, including union rep-
resentatives attempting to exer
cise their contractual rights.

USPS Runs from
Joint Statement

At the arbitration hearing the
USPS advocate followed the tra-
ditional management approach
to the Joint Statement by
attempting to evade its obliga
tions. She made the usual, dis
credited argument that the case
was not arbitrable because arbi-
trators lack jurisdictional
authority to order sanchons
against managers. To support
this false claim management
submitted two awards dated
1984 and 1992

NALC's advocate was pre-
pared with the opposing and
binding precedent. Arbitrator
Harris concluded:

Fuwalution contaues &na the LS
Postal S=rvice-MNatonal
assaciation of Later Cames
collective bargaining milieu 15
nol exceptes Bassa on the doc-
Jdraents 2ngd ralated argumenis
subrmitted, this is an opan-and-
shout case fa mn’ng the Union.
KManagement'’s tws o/ 1anons
dernyirg aroitrabiliny are cated
1954 andg 1591 respec
Lnicn's Snow 1
addressed the o
Jain® Staterment dated 1902 —
and placea it within the lour cor
ners of tha Malona! Agresment.
Thiz ooourred in 1926, rewnting
tne history analyzedc inthe tes

gatliar Postal Servcs Submis
gionE. The clr;w-.* :;'“"-rl Was
IMImen _u;I, fortifi 7y the LS

The Qrigvaniee

cour of Appeals
rphass adoed.)

i arkotrable (Er

Overruled Precedent,
Discredited Arguments

Achitrator Harris correctly
applied the contractual princi-
ple of overruled precedent. The
pakional Snow award, ssued in
1996, was new and binding
precedent. So that award over-
ruled any previous regional
awards that had ruled to the
contrary, Those earlier awards
lost all value as precedent.

When the USPS advocate sub-
mitted bwo such awards in the
Lilburn case, she must have
krown that they were both
wrong and valueless as prece-
dent. To argue such cases was
patently misleading and smacks
of plain dishonesty.

Management knows full weell
that National Arbitrator Carlton

e — e S s e - R
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Snow ruled in 19% that NALC
has the power to enforce man-
agement’s Joint Statement’s obli-
gations through the grievance
procedure, and that arbitrators
have the authorty to order sanc-
tons against supervisors which
can include “removing them
from their administrative
duties.” This natiomal award,
which USPS never sought to
challenge in court, is binding on
all regional arbitrators, {-13657,
August 16, 1946,

Furthermore, two US, Courts
of Appeals have upheld arbimra-
Hon decsions ordering sanc-
Hons against supervisors who
violated the Joint Statement. [n
two cases the Postal Service,
dissatisfied with such award,
attempted to vacate them in
federal court. NALC challenged
and won both cases. LISPS o
WALC, No. 02-5050 {ath Cir
June 5, 2003), W5SPS w NALC,
Mo, 02-1139 (dth Cir Mow, 3,
2002). USPS has never succeed-
ed i such a case.

Lo the law of the land and the
state of precedent are crystal
clear:

* The Snow Award s stll
standing.

* The Snow Award is bind-
ing on regional arbitrators.

*  Arbitrators have jurisdic-
tion to enforce manage-
ment’s obligations under
the Joint Statement and
such cases are arbitrable.

* Arbitrators have authonty
to discharge, demaote, sus-

pend, or otherwise order

sanctions against supervi-
s0rs who violate the Joint
Statement.

The Postal Service has no
basis whatsoever lor arguing
ptherwise.

No MSPB Appeal for
Suspended Managers

Arhitrator Harris ordered all
three managers—a Level 25 O1C
and 2 supervisors—suspended
without pay for theee days
{with an option to use leave
insteagd). The suspensions,
unlike a demotion or discharge,
cannot be appealed to the
MSPB. They must be served
unless the Postal Service seeks
to vacate the award in court and
somehow succeeds despite the
welght of federal court prece-
dent against it

Advocates may recall that in
the Hatten case, an arbitrator
discharged a Postrmaster for a
loud, possibly viclent incident
with a letter carmier. The 4th
Circuit upheld the arbitrabion
award but permitted Hatten to
appeal his removal to the
MSPB. LISPS o NALC, Mo, (2-
115% (dth Cir. Mow. 5, 202}

Ak the M5PE hearing the
Postal Service sat on its hands
and did not make a case for
upholding Hatten's remowval,
and the MSPB refused to permit
NALL b0 intervene 1n the case.
The MSPB reinstated Tatten
with full back paw

No M5PE appeal is possible in
the Lilburn, Georgia case
because a supervisor's right to
appeal an adverse action to
BMSPB is limiled to a spedfied
list of sanctions:

» remaval from federal
emplivvment,

* suspension for more than
14 daws,

* areduction in grade,

* a reduction in pay, or

* a furlough of 3 davs or
L.

Crval Service Reform Act of
1978, 5 LLS.C, § 7511-13.

Arbitrator Easily Finds
Facts of Violation

Management abttempted to
underrmine NALC'S case by
arguing that testitying letter car-
riers were troublemakers, that
management was simply
enforcing the rules, and that the
union had orchestrated the testi-
mony. MNonetheless Arbitrator
Harris had no trouble rejecting
those claims in the face of
NALC's overwhelming factual
presentation.

While acknowledging man-
agement’s right to seek produc-
tivity gains, the arbitrator
wrole:

IFsrs are nght ways and
wrong ways 1o achieve goals
anc the Joint Statemert provided
2 mizsl ::t:r'nr':—!nnﬂ.‘_-\.';.s IaEc I'I'Ial:l
of do's and dan't's in sesking
peaceldl snange AT Lilburn

the raw IMIENAGSMENL ._I:-'u'f!d
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in the dirgciion of he wiong way
o create change. . . .

Thg thirg paragragh of the
Joint Statement says:

We openly acknowledge that

In Soeme places ar urits tnare =

an unaccaplable level of
shress N he workplaco: hat
there 15 no excuse for and will
be na laizrance of violence or
any threats of violenca to any
ona at any levsl of tne Postal
Service; and thal there is no
excuse for and will be no tol-

ardnee of harassmant, iniim-
idation, threats or buiiying
By anyone.

(Emphasiz added Dy

Interpretive Issues

It i5 just after %:00 am. and
your arbitration hearing s
getting underway.  Exhibits are
offered and marked, issue state-
ments are made and the arbitra-
tor looks to vou and asks if the
case is properly before her You
answer that it is. The Arbitrator
then looks to the management
advocate and asks if the Postal
service has any procedural
issues. To vour surprise man-
agement’s advocate states that
the case is not properly before
the arbitrator because the issue
is interpretive. This is the first
time you have heard this argu-
ment. How did this happen?
Why didn’t the management
advocate tell yvou this before the
hearing started?

The parties at the Mational
Level have taken steps make
sure this doesn’t happen in
order to avoid the loss of hear-
ing dates and last minube sur-
prises As an advocate you have
the responsibility not only to
adhere to these steps but to also
ensure that management com-
plies with them also, Two con-
tractual provisions that have
been enacted help to ensure that

cases are no longer declared
interpretive at the whim of an
advocate or at the last minute.

Article 15, Section 4 of the
MNational Agreement deals with
Arbitration. The following lan-
guage was added to Article
15.4.A.4 in the 2001 Agreement

Ihe designated advocates will
discuss the scnsdued cases a8
least thirty {30) days pror 1o the
scheduled hearing dete, if possi-
bila,

If managemeant’s advocate
believed that the case presented
an interpretive 1ssue, Yo

should have been informed thie-

ty days in advance. NALC
requires its advocates to strictly
comply with the 30-day discus-
S10m Tequirement and expects
no less from the Postal Service.

In addition to the opposing
advocate notifying vou, the
NALC should have been noti-
fied at the Headquarters level in
accordance with Article 15.4.B.5
which was modified in the 2001
MNational Agreement to require
the [ollowing:

aroncratar) ]
~m= o= ==y
faitner party concludes that 5

case referred 10 Regular

' i:'l'.rf.’l'.ll_-"'l'l rnwolvas EN ntErpre-
el issuE uncar the Matonal
SOrESMENT OF 20Me supplemsanl
1o whesh may be of genersl
applicalcn, that party’s repre-
sentative shall request input
from their appropriate Matianal
Reprezentatives at the
Headquarters level. |f sither
party’s representalive at the
Headouarters level determines
the case is interpretive, a
notice will be sent 1o the other
party. The case will be held
pending the outcome af the
Mational inberpretive dispute, If
both parties’ represeniatives
cetermine the case does not
imvolve an interprelive issue,
the case, if already schedulad
for arbitration, will be heard
pelore the same arbitrator who
was originally schaduled to
hear the case, Further, if the
hearing had convened, the
sase will continue at the same
stage of arbitration. (Mew lan
guags n bold)

Contact Your NBA

Immediately

When faced with a last minute
declaration that there 1s an inter-
prefive issue, hirst thing vou
should do is ask the manage-

“




NALC Arbitration Advocate

Volume B, lssue 3

Oclobar 2004

ment advocate to provide you
with the name and position of
the person who provided the
inprut that resulted in the deci-
sion to declare the grievance
nterprebve. This information
will be needed if the appropriate
postal officals are to be noHfed.
Whethar or not you receive the
name of the responsible Postal
Service representative, you
should immediately contact the
Mational Business Agent’s office
to inform him Sher of the recent
development in the case. Your

MNBA office will be able to pro-
vide guidance and possible
intervention in resolving this last
minute issue.

In addition to your National
Business Agent contacting the
appropriate Fostal Service offi-
cials he or she will contact
NALC Vice President Gary
Mullins in case national level
intervention is needed. Vice
President Mullins will contact
Postal Service Headquarters
and voice the NALC s concern

about the Postal Service advo-
cate’s aclions.

Eemember, however, that You
cannot insist that the arbitrator
hear the case. You should also
be aware that the Postal Service
cannol insist that the arbitrator
hear the back up case(s), if any.
Your Business Agent will be able
b provide vou with instructions
ol o handle the remaining
cases and how to proceed with
the rest of vour day. "]

Quantum of Proof

tewards often ask, “Tlow

much evidence is it going o
take to prove my case?” This is
not an easy question to answer.
It depends on a number of fac-
tors. It depends upon the case,
what remedy is being sought

and wheo is making the decision.

When arbitration advocates
argue about how much proof is
needed, they are debating the
“quantum of proof,” a notion

derived from court proceedings.

“Juantum” is Latin for
Mamount,” so “guantum of

- proof” means the amount or
level of proof required to prove
one's case. Sometimes this is
also called the “standard of
proof” in a case,

This article reviews how
Postal Service arbiteators have

handled the issue of the fuan-
tum or standard of proof, and
provides guidance to NALC
arbitration advocates.

Three Levels

As noted, it is not easy to say
just how much proof is enouph.
Must the arbitrator be 60 per-
cent comvinced? 50 percent? 99
percent? Although we usually
employ numbers to describe
amounts, such formulations do
little to clarity the issue of
proof.

Instead, we use language to
describe the different quanta or
standards of proof. Owver many
vears, judges, lawvers and arbi-
trators have developed some
shared definitions, settling on
three different standards of
proof;

Preponderance of

the Evidence
Preponderance of the evidence
is the lowest or least strict stan-
dard of prool. In plain English,
it roughly means “more likely
than not.” Preponderance of the
evidence 1s the level of burden
of persuasion typically
emploved in the civil proce-
dure. It is also the standard
most arbitratars will apply con-
tract cases and minor discipline
cases, s defined in Black's
Law Dictionary {7th Edition) as
“the greater weight of the evi-
dence; superior evidentiary
weight that, though not swff-
cient to free the mind wholly
trom all reasonable doubt, is
still sufficient to incline a fair
and impartial mind to one side
(Conbinied on page 8)

e —e |




MNALC Arbitration Advocate

Valume 8, Issua 3

Qctober 2004

of the 1ssue rather than anoth-
er"”

Clear and
Convincing Evidence

Clear and convincng evidence
15 defined in Black’s Law
Dictionary (7th Edition) as “evi-
dence indicating that the thing
to be privved is highly probable
or reasonably certain.” The
clear and con-
VIRCING &vi-
denee standard
is a heavier
burden than
the preponder-
anoe of the evi-
dence standard
bt less than
bevond a rea-
sonable doubt.
It is generally
the strictest
form of evi-
dence required
in arbitrabon.
Many arbilra-
tors apply this standard to
removals and to contract cases
where the remedy will be sub-
stantial.

Bevond a

Reasonable Doubt
Bevond a reasonable doubl is
the standard used by courts in
crimmuinal cases. It is evidence by
which the judge or jury is fully
persuaded of a defendant’s
guilt “without any belief that
there is a real possibility that a
detendant is not guilty”
(Black's). Some arbitrators
require management o meet
this standard in certain remoyval
Cases.

Applicability in
Arbitration

Arbitration proceedings are not
courts and arbitrators ars not
judges. Consequently, arbitra-
tors differ on how wseful formal
standards of proof are in arbi-
tration. Some postal arbitrators,
such as Clarence Dedtsch, explicilly
state the standard of proof they
used to decide each case (see

T A T
“Preponderance of
the evidence”
is the appropriate
standard of proof
to be used
in deciding
contract cases
where the union
has the burden
of proof.

C-13374,
C-13319,
C-19755).
Crher postal
arbitrators
appear to
reject attempls
by advocates
to argue that a
particular
quantum of
proof is
required. For
example,
Arbitrator
Thomas
DiLauro wrote in C-19737-

Bacauss quanium of proc! con-
carns e arorralars sval.ative
processes, rathar than the par-
nas’ adversarial burdans. the
datermination and applcatcn ol
the quantum of proaf is uniguaely
within ihe aroirralor's purdiess

Although it is not possible to
state broad principles to which
all postal arbitrators agree,
many usefal generalizations
and arguments can, neverthe-
less, be found by studying the
large body of available postal
arbitration decisions.

Contract Cases
Arbitrators are in general agree-
ment the “preponderance of the
evidence” is the appropriate
standard of proof 1o be used in
deciding contract cases where
the union has the burden of
proof. This is because that is the
standard that courts use in civil
cases involving a breach of the
contract. For example,
Arbitrator Clarence Deitsch
wrote in C-24300:

The quantum of proc! customan-
v requined in conlract cases
zuch as this ko the NALS
migsl its burden of proot is a
gimple preponcerance of the
evidence " This slandard will be
gsed 16 resole the nslant coo-
ract dispae. (Ses also O

BEr eI

Mevertheless, advocates
should be aware that, as a prac-
tical matter, arbitrators tend to
hold the union to a higher stan-
dard in contract cases that will
have a significant impact upon
the employer or that involve
substantial remedies.

Remomber that in contract
cases it i3 one thing to convinee
an arbitrator that the contract
wias violated and quite another
matter to obtain an appropriate
remedy. All too often an NALC
advocate succeeds in convine-
ing an arbitrator that manage-
ment violated the contract, yet
fails to obtain a substantial rem-
edy. This can happen because
union advocates forget that
remedies are not aubprmakic onoe
a violation is establiched.
Eather, in contract cases the
unicn carries the burden of

m
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demonstrating that the remedy
requested is appropriate and
necessary. Arguments used to
convince an arbitrator to grant
the requested remedy are con-
ceptually distinet from the argu-
ments used to demonstrate a
violation of the contract. In rem-
edy arguments issues concern-
ing the quanta of proof seldom
arise. See the article “Arguing
for Remedies in Contract Cases”
in the February, 2004 edition of
the NALC Adwocale for strategies
for arguing remedies and
obtaining them from arbitrators

Discipline Cases

In discipline cases, unlike con
tract cases, there are disagres-
nenks
arbitrators con-
cerning the
appropriate
standards of
proof and how
they should be
applied. These
disagreements
tend to be par-
ticularly sharp
in cases involv-
ing alleged
criminal acts or
moral furpi-
tude,

The tradibion-
al position of
the Postal
Servioe 15 that in discipline
grievances where management
has the burden of proof, it must
merely prove its case by the
“preponderance of the evi-
dence.” The Postal Service often
argues that, since such cases
involve the Union trving to

enforce terms of the contract
namely the “just cause provi-
sion”—the standard of proof
used by courts in ordinary civil
disputes applies. While some
arbitrators have accepled this
argument; most have not, In C-
0119, Arbitrator Seidman dis-
cussed this issue and rejected
the use of the “preponderance
of the evidence” standard in
serious discipline cases.

Thera is no arbitral CoNSeNsyus 25
1 he purdan of groot inosuch
Cases. A number of arbifraloss
sdy that the standard is the
same, no makier what the natrg
ol na case, that is, the usual civl
standard, the prepondaransa o
the evidence rule. Olhar arbitra-
lors say that

ATy
5 | e e A e e T P

oifense charged

Thﬂrﬁ- Eilllllll' | 15 & cnma that
is “ﬂ!l | the crimina
unanimity among
labor arbitrators
about the application
of a “beyond a
reasonable doubt”
guantum of proof
in cases
allegedly involving
the commission
of a crime,
“ Levono 8 rea

standary of
proct beyond a
reasanzble
doubt is
required 1o sus-
@ain a dis-
charga. kMos
::.':'.-i'.r.'-11nr5_ [xl}
which | am ona,
!-I.'-:',,"1'1.'-]'. I :;ur;r'
a Case some-
thing morg than
a prepondear-
ancs o Tha awvi-
dence and less
than proa?

sonable doubl s reguired which
i5 usually veroalized as clear
and corwincing evidence of the
doing of the act charged.

In a thoughtful discussion of
this issue in regional arbitration
decision C-09363, Arbitrator
Carlton Snow reaches essential-

y the same conclusion. His
award warrants caretul reading,
not only because of his status
and reputation, but also because
it expresses what 15 probably
the majority opinion among
postal arbitrators.

There simphy s NoT UnNaEnemity
zmong lzbar achitrators abou
hz appacalan al a "cayond &
reasonable doukst” quantuem of
1n cazas allegedy involving
cornmissin of 38 onme

charge jor msapproonation is
Senous maner, bul if remams a
vil mater, & case can e made
ran aposhcator of & prepon-
derance of the eyviderce” stan-

= T
.
Li

e i

]

-

Lo ]

h

TNET 10 SanY an indeand al s
or bar frecdam of move

L

A5 A gerstal ruls, o s maoe
approprizie [ apply a “clear and
corvincing ' standard of peood in
an arcilration case irvobdng an
2leged vaolation of crminal law.

S EpErophate 1o apoly a high-
ar stancand ol groof f an
employer's allegation imvolves &
chirngs ol moral torpiiods, bt
the standars i be applbed in an
acmmsiativa proceseding such
3z lzbor arbitraton & more
acpropriately "clear and con-

rcing” orocl. Such 2 higher
standard racogrizes the o
nEtere of an arbitration proceed-
ra while also ensuring that the
CESE S8iNST a grievant where
treere & an allegalion with crimi-
il cvertones is sufficienty

shrong 1o justily the resull Itis

reaschable doubt” stana
Crimingl cous proceedin
DECALSS a3 oersnn may oiE SBMS
bl

ate 0 arbitration to recogn

Wl ps 2
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thal & laber arbitrator's decision
hias a considerab: by aitlerenrd
maact, allnougn a sencus ong,
an & crievant ' s e,

17 s alsc impaorlant 1o shress tha
{act that a decision in a cas:a ol
Ihis sorl cannot ke resolyed soe-
i on the basis of rules about
guanmums of proof, Thass ewi-
denbiary rules have been devel-
oped for apphcalion in a more
stybzed forum, and they prmade
g sovurce ol guidance for Seo
sien-makirg in arkzitration, ol
cleary ara not disposiive. Such
rules must bha onderstood wilhin
thie conmaxt of a collactive bar-
gaining relztionship and estab-
liskied principes of discipline in
tne work kroe. As Prolessor
Edgar Jones has obsarved, "ha
sl uselul way 1 think o the
recJisine quanture of procl s o
thirle i larms oF vasiaizle
dogrecs of caution, so long as il
i racogrizad that these degrees
ara metaphoncal & i e rmathe-
matical.” e othars weond s, i s
urrwige and impractcal to think
of quantars o proof as setting
[orth & precise formdla for resoly-
ing arkytration casas. Halher,
srandaras of prool serve 45 a
constant reminder o an Jrtulra-
o B rermain cautious about the
WEIGH! 10 Be accorded avidance
out forth By the parties and 1o
fFunk clearly about whal proof is
causing the arbhlrator 1o 50sEtEmn
oF rejact an acclsahion sgansl g
warker. 10 s raascnakle to
bialieve that an arbtrator will oe
more cadious in jhe face of ar
allagalion involving moral wurpi
tude thar one imalving somsa
other rule indraciico, s mmpra-
chent 1o wed cnesall teoa farmula-
o standard of prool or apohca.
lon e cwcry Case SLOn An
approach to dacsion Making
iggriares [na diversity of circum-
slancas and s0on calses he

formula 1o become cisconn esiaed
fram a rational apslication o the
facts st e forma oo
WaNgar 0aschbes he realily W is
Sugaposend I repnasen.

Other arbitration awards con-
sistent with this position
include: Arbitratoer Axon C-
11391 and C-11248, Arbitrator
Feantfeo C-00518 and Arbitrabor
Snow C-017849,

Proof Beyond a
Reasonable Doubt

Almost all postal arbitrators
reject the argument that the
Postal Service can sustain a
removal charge with a simple
preponderance of the evidence.
T]'n:—;:,-' differ, hiwever, over
exactly what higher standard of
proof the Postal Service must
meet in cases concerning
alleged crimes or moral turpi-
tude, The majority of arbitrators
probably agree with arbiteator
Snow’s position, above, that the
appropriate standard in such
cases i “clear and convincing”
prook.

Mevertheless, many arbitra-
tors have held that the appro-
priate standard in such cascs is
prool “beyond a reasonable
doubt.” Arbitrator Flowand
Gamser's June 12, 1970 decision
in C-25512 was the first in a line
of cases taking this position.
Camser's decision a particularly
significant because, even
though this wis a non-inter pre-
tivie case, he was serving as a
member of the national arbitra-
lion panel.

The cpussbon then remanns
whiglhar he USPS has sustaines
the pirder in this procaading o
cetablzhing that [the grevant]
cligd incsad wallfully corwert 10 his
i s rmipnies that righthy
belonged 1w the Posial Service, .
Winal qaantun af groaf must tne
Emgloyver bring foeth from 1his
recora Shal the peyond a ras-
sonakie doubt siandard that the
LIS Magpsirate requirad also be
Iz 2landars in this Arbitration
procesding o shall some lesser
degres of oozl such as the
clear ancd Sorrincing aaseEnce
standard or the prepondaeranca
ol evidaence standarnd suffice? In
this cage, a filleen year veteran
af she UEPE who apparently had
an unbarnished seaord belora
s cose arcsse, and who had
Peverily years ol norcoable sare-
iz in the Mavy behird kim as
weall, s Baer ancused ol crirmi-
riad andd moraly reprehensible
cioar dusl, I soch &eoinslance, e
thie opirncn of the undersigned
the "beyond a reasonable
doubt slandard” mosl be mat Gy
the Erngzlorer. The arevanl's rep-
daiation cannolb be shatkared by
ErnMEloying a lesser slandarnd.
Tna =mployer carnat brand [The
grievar!] as an ordnary thief ir
the evos of s family. frends, fal
lowe e ployess by he submis-
sipn ol ess prool ran would
astalish his guilt bayond a rea-
sonatye doust, The un Jersigned
15 af the coimion that the weign
o1 arbivral authority supports this
posiion. Tha scoal stigrmea of
attachirg wthe emploves justi-
fics the higher Durden of proo
thar shal wbachomughl B
recuiced in scme otner case of @
breach ol ndusiral disciphira.
(Emphasiz added ]

Cher regional arbitration
awards that support the posi-
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tion that the appropriate stan-
dard of proof in such cases is
procf “beyond a reasonable
doubt” include the following,

C-01220 Arbitrator Dash
The Arbilralor agrees with the
Uriar thet, 1o susiain & dis-
charge in -l:luru‘-t; rmcral tur o
Or an & '-lg.-: i af criminzl intsna;
he should be presenled with
proot Dey Jrﬁ a reasonakle
doubt tal the dischargas
employes was guilly as cnargead

C-07490 Arbitrator Purcell
The highest degres of proof
nama’ty, “proct beyond a rezsor
abilg .-::.:I' I requirad 45 & mal-
ter of course n disciglinary
casas wherne the employes is
charged with an act of moral
wrpitudz, suchn as: lhell: assaul
akarrant sexual |_1r.-1-..‘.::'.=;-_., or, &
In tmis case, ilenal sale of crugs
The reason lor the higher degrae
of proof requirerment in such
marally objectionable cases ig
lhas digcharge lor hef, aic
iIrvalvas 2 mast unfavorab s
reflecton on the moaoral characte:
af the employse which s almos:
imgessiole to erase and whick
will serncusly nampear i ao; a
gltngether prevent hisfnar gating
A job esewhere and wil aven
Nurt inrecent family memrbers
The emp :;- Qi t;rz-'nu:l.du:l f“-- it

vary neavy “-lu :f uhllga Tealy

such casss gand the Arbulrztor
believes that that heavy proct
burasn rests with the Employer
in this case oefore Pim,

C-02007 Arbitrator Holly
Ihis iz the charga on which the
Gru:-.r'-". Tzl be ried, and the
burgen rests upen e Smploysr
I prove seyond a raasonakble
doubt that the Grevan! dis

tamper with the vehicla as
charged. Proof cevonag a raason-
able doubt is the guaniurm of
proof raguired when am arnploy-
e s chargea wilh criminal
action. If the prool 1= nadacuate
[> maat this test thal settles tho
matier. In the aosence of susn a
showwing thers would bBa no basis
lor considering other aspects of
ihe case.

C-09250 Arbitrator Williams

While tha burden of prool is
ahways on Management in a cis-
cipling or gizcharge casze, 1na
auantum of procd reguirad varies
with the charge of Managemem:
Vhan the action an emgloyes is
gCcused of is of & kind recog-
nized and pureshas by criminal
lzw, the quanium genarally
required oy arbitraiors iz “praof
beyond a reasonatle doub "

C-20842 Arbitrator Deitsch

Confrary to the Postal Service s
claim that the proper quantum ol
proat is fa zimp ,—: :repnu'udar-
ance of evidence® for viclations
of rules and regulzicns, tha
workplace's equivaent 1o capital
punishrrent {ie, employment *
terminaban for cfenses thal are
simultanaously mdles violations
and crimes in sooety [La.,
fraudulant receist of pay for
tma not worked ™) requires “proot
Eeyond a reascnable doubt,” |
mallers not that the employaa is
rot chargad with forosacuted for
cominal misconduct. [t iz sulfi-
cienl that the emgloyes simply
be chargad withfrermavas for
conduct that simutanesusly vio
latas rulas and reguiations and s
alsa 8 crimea in saciety. Such
action severaly lanils the employ-
B2 tuiura amployability. That the
service recognized the inherert
nature foauss for remaval in the

nslant Case s evident by ids
Advooare's written statement a:
the cutser of the arbit-atan hear-
ng. namely, “The acuors of the
Sn@vant in this cass ars tania-
rmount 12 el Henge, “proof
2EYOIC A redsonable doost” wil
o2 ine slandard of proof used o
rezoive tha instant dispuls, (See
also C- 13319, Arbirrator Deitscn)

Advice to Advocates
How does the concept of quan-
tum of proof affect how the
advocate should present and
argue the case? Obviously, this
15 a difficult question and there
are no clear-cul answers. Not
only do arbitrators disagree as
to what quantum of procf
should be required in a particu-
lar case, but each individual
arbifrator attaches his or her
own definition and meaning to
these concepts. Simply stated,
advocates should put forth the
best possible case regardless of
what quantum of proof they
believe the arbitrator will apply
in resolving the case, This does
not mean, however, that advo-
cates should not urge the quan-
tum af proof that they feel
should be applied to the case.
Although an arbitrator may not
agree with the legal principles
urged by the advocate, the arbi-
trator may still be influenced by
the party’s arguments that a
higher quantum of proof should
be required in a discipline case.
At the very minimum, the
advocate should remind the
arbitrator to be cautous in dis-
charge cases inveolving crimes or
serious maral turpitude. ]
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