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Last Chance Agreements

Challenging a Remowval for Violating a Last Chance Agreement

ometimes there is only one

way to save a letter carrier’s
job—Dby agreeing to a last chance
agreement or LCA. Experienced
union representatives know that
a last chance agreement is truly
a last resort. In return for avoid-
ing removal, a letter carrier typi-
cally must sign an agreement
that conditions his or her contin-
ued employment on certain
specified requirements. The re-
quirements may involve atten-
dance, or receiving treatment for
such things as alcohol or drug
dependency or even anger man-
agement.

The usual last chance agree-
ment provides that if the em-
ployee violates these require-
ments, management may pro-
ceed directly to removal. When
management later alleges that
the carrier violated the LCA and
issues a removal, the matter is
not finished, however, because
NALC has the right to grieve a
removal for violation of an LCA.

This article addresses these
types of cases—challenges to re-
moval for violation of a last
chance agreement. Letter carriers
facing this type of removal al-
ready have two strikes against
them. First, they have effectively
admitted the charges against

them which led to the LCA, so
their records are tainted by seri-
ous past elements. (But see the
Briggs award discussed below.)
Second, the removal is based on
a violation of the LCA’s terms,
rather than more traditional
(Continued on page 2)

30-day Discussion Requirement
Discussing Scheduled Cases 30 Days in Advance

rticle 15, Section 4 of the

National Agreement deals
with arbitration. The following
language was added to Article
15.4.A.4 in the 2001 Agreement:

The designated advocates will
discuss the scheduled cases at
least thirty (30) days prior to the
scheduled hearing date if possi-
ble.

The point of this provision is
to ensure that union and man-
agement advocates take every
opportunity to explore settle-

is essential here, because too of-
ten cases are pre-arbed “on the
courthouse steps”—that is, on
the hearing day. This results in
the loss of both the hearing day
and the arbitrator’s fee and
expenses.

NALC expects advocates to
comply strictly with the 30-day
discussion requirement. If union
advocates are unable to obtain
full the cooperation of USPS ad-
vocates with this provision, they
should contact the national busi-

ment short of arbitration. Timing  ness agent for advice.. |
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charges of misconduct, 50 man-
agement is likely to argue that
the usual just cause standard
should not apply, because the
employee has agreed to abide by
the LCA's more stringent condi-
tions for continued employment,
In some cases managemenl even
takes the posifion that a removal
for violation of an LCA is not
grievable.

No Waiver: The Right
to Grieve and the Just
Cause Standard

Most arbitrators uphold NALC s
position on two fundamental is-
sues concerning LOCAs, First,
they agree that no matter what a
last chance agreement's provi-
sions, a grievant has the right to
grieve a removal based on an al-
leged violation of an LCA, The
language in some LCAs pur-
ports to deny the letter carrier
any access whatspever acoess o
the grievance procedure. NALC
is usually successful in arguing
that no agreement can waive or
contradict the right to grieve
guaranteed by Article 15 of the
MNational Agreement, The up-
posing view would deny the
erievant any redress at all in
challenging a removal for vielat-
ing a last chance agreement.

Similarly, most arbitrators
agree that an LCA's provisions
cannot waive the requirement
that discipline or discharge be
judged by the just cause stan-
dard. While management may
argue that the terms of a last

chance agreement render the just
cause standard inapplicable, ad-
vocates should know that nu-
merous arbitrators have con-
cluded that LCA language can-
not override Article 16, Section 1.

Regional Arbitrator Thomas
F. Levak provided an in-depth
analysis of a claim by USPS that
by virtue of language in the
LCA, the emploves had waived

his right to a hean'nﬁ on the maer- farceable, because Lha final
its. Arbitrator dacizion a3 to
Most arbitrators
agree that no
maiter what a last
chance agree-
ment’s provisions,
a letter carrier
has the right to
grieve a removal
for violating the
agreement.

Levak come-
mented:

Iri a faw
GARES, Un-
ions have
challenged
the LCA's
themselvas
o Lhe
ground that
regardless
cf what they
Say, 4 Ie-
movad

and tha Pastal Servica does
riot contend Inat she has no
right to file a grievanze. Ob-
viously, her agreament not
to grigva is unenforceable
hecause the Mational
Argreement givas har the
rigint to Qrieve.

Sirmilarly, & provision in an
agreement getting iorth
wihal constibuas ust Cause
for dismizsal is alzo unen-

what constilulas
just cause for
dizcharge must
ke laft 1o an arki-
srator. Oher-
wisa, & Griev-
ant's righl 10 &r-
hilrale would be
affectively termi-
nated. Il lha par-
ties could deter-
rourie whigt is
“just cause’,
than all an arki-
trator could do

Erievant is
still ertitlad to grieve, and is still
antitlad to full jus! cause prolec-
fizn undar Arlicle 16, Arbilrator
Cohen, inat least two cases
has hazswcally ignorad e terms
of LCA’s and has rasolved the
dispulaes based upon Article 16
just cause concepls. In Cese
Na. C1C-44-0 3843, July 19,
1582, he slated:

It is obvious that the pariiss
nava not taken Grigvanl's
lagt-chance settlemenl of
Saptember 25, 1287 lilar-
alty. Cine of the provisions
of that agreement is that
(Irigvant waould nat grisve a
subsequent discharge for
failure to mainiain a perfect
attendance racord during
{ha 120-day pariod. She
has grieved har discharge.

would ba to rub-
ber-stamp the agreemsnt.
Thal is not the inlention of
the Mationzl Agrecment,
The Mational Agresmenl re-
gervas 10 the arbitration
procass the eventual reso-
[tz of disputes. Whiat
constilues just cause is
ong such disputa.

C-11113, February 27, 1990,

Ultimately, Arbitrator Levak
concluded:

. an LCA Ihat purporis 1o
waive the union’s gnd lha am-
ployee's right to grisve the em-
ployes's removal is, 10 that ex-
tent, unanforceabla. The partiss
ar the local level cannat writs
an |24 that totally exlinguishes

{iTaniinusd on page 3
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the right of gn employsa o
gricwve the propriety of his re-
micwal under Article 16. That Ar-
ficle expressly provides thal
ary rarmowval is gravable. Fur-
ther, Arlicle 15, Sections 1 and
2 expressly provide that griev-
ANces CoNcern employes com-
plaints over the compliance
with the Mafional Agreemant,
one of the terms of which is the
just cause provision. The situa-
tion s analagous o thal of par-
ligs b an LMU wiho write a pro-
vision that conflicts with or is in-
consistent with the Mational
Agreament. Zuch a provision
may be challenged by the Ser-
vica al any tme during the 2
of the LML

While some arbitrators dis-
agree with Arbitrator Levak's
conclusion, the majority have
decided that a remowal for viola-
fion of an LCA is arbitrable and
that the removal must be deter-

weiva the unian's right to fils a
griavance concerning a dispute
as to whather the Grigvani vio-
lalad a lasl chance agreemeant.
Second, advocates should
note that NALC representatives
can never waive an employee’s
right to appeal to the EEOC or
MSPE. Nor do NALC represen-
tatives possess authority to ro-
solve pending EEQ or MSPB ap-
peals. Only the employee can
waive EEQOC or MSFPB appeal
rights or resolve these types of
appeals, because they are
grounded in federal laws rather
than the National Agreement.

Application of Just

Cause in LCA Cases

How should an arbitrator apply
the just cause standard in a case
involving removal for violation
of an LCAT NALC advocates
should argue that each removal
under an LCA must be exam-
ined on its own

min_u:i ﬁ?rﬁw individual
R oLIE NALC advocates merits, with all
cahl-i.r 5 T l“"EI!:ar'H to .:;mnua:ing
W - ;R CIrCUumsanoes
da e counter manage- taken It ac-
points are ment ﬂrﬁ“mﬁm count.
-f\infr_h &?nhftg- that once the facts However,
Rl of an LCA violation | advocates must
agreed in Step dare proven, gk e
EFEF] e : : face manage-
fachlamenthi discharge follows | yentargu-
N o automatically. ments that the
inganem- G Ry only issue be-
ployee and his

non-union representative, that
an LCA containing language
barring grievance rights was in-
valid. The settlement states that:
Hdhe Grigvant gnd higher non-
umian rapresentative cannot

fore the arbitrator is whether the
grievant committed misconduct
prohibited by the last chance
agreement. Once management
proves the misconduct, USPS
advocates will argue, discharge
must follow automatically. The

arbifrator is not empowered,
they will contend, to look further
into extenuation, mitigation or
any delense intended to lessen
or rescind the removal, After all,
LISPS will argue, the gricvant
and the union have agreed in the
LA that the specified conduct
justifies discharge.

MALC advocates should op-
pose vigorously any argument
that discharge must follow auto-
matically once the facts of mis-
conduct are proven. Remember
that no LCA can waive the con-
tract’s just cause standard. Re-
gional Arbitrator Klein provided
support for the union’s position
as follows:

An agreemant diclating that
certain behavior automatically
constitutes just causs for re-
rmcvel iz likawise unanforce-
able. The grievance-arhitration
procedurs allows for olhar man-
agars or an arbitrator o be in-
volved in the decisicn-making
process as it relates to ihe de-
terminalion of just cause. De-
spite the existence of a last
chance agreemesnt, the Griav-
gnl is enlitled o a review of the
facls which occurred subse-
quant to said agresment far the
purposs of determining fhe ex-
istence o just causs and the
approprialensss of the panalty.

C-10846, May 6, 1991,

Regional Arbitrator Gerald
Cohen, in supporting a griev-
ant’'s right o arbitration despite
signing an LCA waiver, set a
standard for determining just
cause in cases involving LCAs.
In the case the grievant had been
absent after signing an LCA that
required him to maintain

{Comifmued ow pape 4)
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“perfect attendance” for 120

the circumstances surrounding
each absence or tardy, and con-
cluded: '

Were il not for the last-chanca
selllament involved hers, every
absenoe that the Grisvant had
in the pariod in quastion would

able, and he
Grigvant wauld
rict have been
criticizad for
therm.

Farfaction in al-
tendance has al-
ways baen rectg-
nized &s & goal to
b sireven for. Bul
lack of parfaction
is mot recognized
gs graunds tar
discharge. [Lis an
impossible ax-
pectation that or-
dinary mortals will

days. Arbitrator Cohen reviewed

have been accepted as reasan-

Regional Arbitrator Axon
also addressed the specific cit-
cumstances leading o manages-
ment’s discharge of an employee
who had signed an LCA. The
carrier, who had signed an LCA
with no specified termination
date, had gone 14 months with-
out violating any terms of the
LCA, which required that he call
into his supervizor if he anftici-
pated being unable to finish his
route by 5:00 p.m. Management

NALC can challenge a
removal for an LCA violation
when the LCA demands
“perfection” in the
employee’s performance, when
LUSPS has failed to
enforce the LCA previously, or
when the alleged misconduct
is unrelated to the
reasons underlying the LCA.

attain perfection in anything,
and lack of perlaction is ac-

If lack of parfection should

it might be a basis for disci-
pline, But lack of perfection it-
salf is not grounds for dis-
charge.

Ta impose an tha Grievant the
raqguirement of periectian at tna
risk of discharge is 10 reguire
hear in lve up to a standard
which is almeost impossible 1o

tional Agresment nor tha Hand-
books and Manuals require.
Tharefore, her discharge wWas
not for just cause.

C-00239, Tuly 19, 1982,

cepted as part of svary-day lils.

reach & cartain point, of courssa,

keep, and wihich neither the Na-

claimed that the grievant's dis-
charge was proper because the
grievant had failed to make such
a call at the appropriate ime,
Management also charged that a
week later, the grievant had re-
turned ko the office with a fray of
undelivered mail and had not re-
ported that fact to management.
This second alleged act triggered
the Grievant's removal.

Arbitrator Axon noted that
although the first reason for dis-
charge, failing to call in, would
have been sufficient under the
terms of the LCA, managemenl
did not act at that time to dis-
charge the grievant. Rather, the
Postal Service acted only after

the second inddent, when the
grievant returned with a tray of
undelivered mail. Arbitrator
Axon concluded that manage-
ment did not consider the first
instance to be a removable of-
fense. He further reasoned that
management had failed to meet
the just cause standard because
it relied on the gricvant’s return
of undelivered mail. The union
had demonstrated at the hearing
that other carriers who returned
undelivered mail had not been
discharged. Also, the grievant
had no history of refurning un-
delivered mail. The problem ad-
dressed by the LCA was that the
Grievant had failed to notity the
supervisor when he was unable
to complete delivery by 3:K
p.m. Arbitrator Axon concluded,
*In sum, the charges on which
the Postal Service relied to re-
mewve this Grievant do not rise to
the level for which summary dis-
charge is justified.” C-11712,
August 9, 19591,

This case highlights two po-
tential arguments available to
union advocates challenging a
discharge for breach of a last
chance agreement. First, if man-
agement fails to act promptly af-
ter the grievant violates an LCA,
the union can argue that the
Postal Service, by waiving its
right to act, has clfectvely
changed or nullified the terms of
the agreement.

Second, managemeank
changed the subject when it fired
the letter carrier for an offense
unrelated to the charges under-
lying the last chance agreement.
So if, for instance, a letter carrier
with a poor attendance record

{Coniimned o page 5
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cepled an obligation 12 esiab-
ligh wihy the violations, once
proven, warrsnlsd discharge,
rethar lhan some lesser disci-
pline.

the union may argue that disci-
pline other than discharge may
be appropriate, Second, a single
incident or technical violation
may not be sutficient to warrant
summary discharge.

Suppaorting Casas

Arbitrator Render

signs a last chance agreement re-
guiring specified standards con-
cerning future attendance, then 2
subsequent removal for working
unauthorized overtime should

fall cutside the

Arbitrator Snow concluded:

The Last ~ 4 A01 o 31 1005
scope of the LCA. Sy C-149459, November 21, 1995
A union advocate When an I.m agresment  pieagor Lange
§h11u]'.'i1 argue ﬂm; provides fgr discipline E;;:;TVCEIED G- 10000, March 20, 1830
in such a remova - g R 8 n
Case Eh.'l" L‘:...'l'l'l. 15 ir- up i“ %‘g!’“ﬁ;!q’dl]}l‘g E E-la]Ed -Ii-lFlt Arbiliatos EL‘II'-EI'I
relevant and the removal,” argue that 1&"'3'_; re o C-00238, July 19, 1982
arrier’s conduct : i dhicle oy
sens o e management must oo i ot
must e judg e o Aritratar ok
solely by the just dﬂmﬂﬂﬁﬂfﬂlﬂ why ”"'-""[ may C-11086, July 26, 1991

. asul

cause standard. removal is more Lasiel L :
X _ g discipling Arbitrator Bennell
Supporting Cases appropriate than f”“L;_hE‘_ C-09B60, January 20, 1990
Arbitrator Roberls !EEEHI‘- '“s{;i ]iI]E ha disci-
C-16475, March 1, L il i !:'Il|.l'|'2 My Arbitratar Klain
1997 inchude ra-

Arbitrator Bowers
C-23571, July 27, 2002

Many LCAs slate that viola-
tons of work rules or other
specified requirements may lead
to discipline “up to and includ-
ing discharge.” This language
provides NALC with the argu-
ment that even where the griev-
ant has violated the LCA, man-
agement has the burden of dem-
onstrating why discharge, rather
than lesser discipline, is war-
ranted. Regional Arbitrator
Carlton J. Snow addressed this
issue as follows:

Violation of such an agreement
may well provida just cause for
discharge. But, wherg, 85 in
this case, the Las! Chance
agreament stipulated only that
failure 1o abide by provisions of
the agreemeant mighl rasult in
discipling *up to and including”
removal, the Employar also ac-

moval.” Because ihe conga-
quancas in this case are savars
and the viplations relatively mi-
nar, it is essential 1o pay close
attention to the procass by
which managemant made the
dacision to remove the Grigvant
in arder 10 test whether jusl
causa existed at the time ha
supervisor regchad his deci
giar.

& single incidant of overslesp-
ing simply was insuticient 1o
warrant & remowal in this case
where the Last Chance agres-
menl did not state that all viola-
tions will result in removal snd
whira the violation was nol di-
ractly related o the conducl
which precipitsted the Last
Chance agrasment.

C-10214, August 17, 19590,

Arbitrator Snow drew two
distinct conclusions. First, when
an LCA provides for discipline
“up to and including removal,”

C-10845, May G, 1931

Arbilrater Render
C-10482, Movernber 28, 1080

Aritrator Frasor
C-24190, April 14, 2003

Duration of an LCA

The union should never agree to
a last chance agreement without
a clearly specitied termination
date. It is NALC's strong recom-
mendation that an LCA's termi-
nation date be set no more than
two years from the date the re-
moval was issued. This is partly
because a national arbitrator has
ruled that LCAs are not “records
of disciplinary action” covered
by the provisions ol Article 16,
Section 10 of the National Agree-
ment. Thus they are not by cov-
ered by the prohibition on con-
sideration of records of discipli-

(Coverinaed an pape &)
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nary achon where the employee
has had no discipline for two
years. National Arbitrator Ste-
ven Briggs wrote:

Last chance agreements do not
constitute gn amployer discipli-
nary aclion against employees
for thenr misconduct; rather,
they represant an employsar-
sanclioned reprigva from an
garlier discharge.

C-22941, January 15, 2002.

However, Arbitrator Briggs
found that specific language in
the LCA that referred to particu-
lar, past disciplinary actions did
in fact constitute a “record of a
disciplinary achon.” He con-
cluded that since the discipline
cited in the LCA was over two
years old,

It is a&n obwvious and INapgropr-
ste refarence to the Grievant's
past disciplinary record. Ac-
cordingly, . . - [it] may not be
cansidered in any subseguent
procesdings . . .

Arbitrator Briggs ruled that
where the LCA to be introduced
at arbitration mentioned disci-
pline issued more than two
years before the removal action
for violation of the LCA, the
proper action is for the parties to
“redact,” or black out, from the
LCA all mention of the stale dis-
cipline. Specifically, Arbitrator
Briggs stated:

Tha Union conlends that the

Zattlement Agreement cannol

constifule a waner of gy pro-

tections under Article 16.10.

The Arbitrator agrees. Allowing

it to o so would deprive tha

nion and its constituents of

righls that were bargained in
good faith. That is why 15 ap
propriate to redact from -'.he
Satlement Agraament ..

cords of past |:|,5|::||::'I|n¢-r',r .=|-:f||_'||'|

s o e e ],

Last chance
agreements lacking
an expiration date are
not favored by arbi-
trators in general,
NALC recommends
limiting an LCA’s
terms to no more
than 2 years after the
removal’s issuance.

against the Grievant. Making
reference o them once ths red-
yisite two-yaar pericd had
passed wauld violate Arficle
16.10 ... 8 negotiatad provision
the Settlament Agreement can
not amend.

Advocates should be pre-
pared to use the national Briggs
Aoward in any case involving an
LCA which refers to discipline
issued more than two years be-
fore the issuance of the remaoval
for violating the LCA. NALC ad-
vocates should also note that any
removal for violating an LA
which is based even partly on
stale discipline—whether or not
that discipline is mentioned in
the LCA’s provisions—is barred
by Article 16, Section 10.

Regional Arbitrator Gary
Axon also dealt with an LCA
which had no time limit. Arbi-
trator Axon wrobe:

The -Arbirrator notes the last
chance agreement Grievant

signed has no finm daie by
which it would lerminate. Las
chance egreamants without a
termination date are not fa-
vorad, Arbitratars genarally
held that & las! chance agree-
rmen! muest be limited Lo a raa-
zonahle pariod of tima.

C-11112, August 9, 1991,

While Arbitrator Axon's de-
cizion does nol prevent manage-
ment from using an LCA with
no expiration date, it places
management on notice that
LC A5 with no expiration date
are not favored. NALC advo-
cates should argue that arbitra-
tors should give little weight to
such documents.

Specific, Reasonable
Performance Requirements

If an LCA is to be cilective, it
must meet certain standards,
Most important, it must clearly
specify what is expected of the
employee. Arbitrators have
overturned discharges for viola-
tion of an LOA where the last
chance agreement itself was im-
properly constructed or adminis-
terad.

A regional arbitration award
from Carlton . Snow sets forth
clear guidelines for LCAs. In
that case managemenl claimed
the grievant was discharged be-
cause of her irregular atten-
dance, unscheduled absences
and incomplete tours. The arbi-
trator found the grievant’s re-
cord, reproduced in the award,
to be "intolerable.” Howewver,
Arbitrator Snow overturned the
discharge and returned the
grievant to work because he de-
tormined that management had

{Cantinued ow page 7
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acted inconsistently and con-
veyed an ambiguous message to
the Crevant. The record
showed that the Grievant had
apparently agreed to two LCAs,
one written and one oral. Testi-
maony at the hearing about the
nature of these LA s revealead
conflicting beliefs about what
the LCAs meant and how they
were to be applied. In his award,
Arbitrator Snow
wrole:

Lazl-chance rein-
sistements can
provids manags-
rant with an af-
fective tool for at-
tempting to sal-
vage & recalci-
frant smployves, |t
1% a usaful davice
in avarety of
silualions, and the
{lsxibility mberant
in *last chance™

enforcing a "last chance”
ggresment, manegemeant lulls
an amploves inla a false sense
of security. If management
does nob follow through with ilz
slatad infant, an amplayasa 15
led to believe that he or she
anly hought & sward hung
above the indvicual's head but
that management really inlends
i conlinua 12 lenient policies,
Then, the individual reliss on
the expaciation of lenency, and
considerable amiziguity is in-
jected into attempis by man-

Advocates must insist that
an LCA’s terms are clear
and qntlarstuud by the
employee, and that its
requirements are specific,
limited, and reasonably
related to the conduct that
led to the agreement.

agreemants allows manage-
mant 1o draft an agreement that
responds 1o the specific prob-
lems faced by the parties ina
particular caza. By conditioning
rainslatemant on attaining satiz-
factory goals, the Emplover has
an gpporiunity to monitor an
amployee's progress with pre
cision, and it is reasonakle for
management o concluds thal,
if ar emploves will not rezpond
whan a Damocles sword hangs
abawa his or her head, the indi-
vidual will not respond inmone
normal circumstiances, Hence,
remaoval probabhy would be jus-
fitied.

I, hiowweneer, & “lasi chanoca”
agresmant is o be used, it
must ba used properly. [T must
be closely monitored. By not

apement later 1o raly on the
“lagt chance” agreement after
an intervening period of leni-
ency When None was suppossd
o exizt.

Arbitrator Snow returned the
employee to duty with full back
pay. He did, however, require
the Grievant to sign a twelve
month last chanee agreement
and require her to be informed
of the ramifications of a failure
to live up to the stated require-
ments. C-09746, June 28, 1989,

Arbitrator Snow's award
lends support for NALC argu-
ments that betore an LCA may
be used against an employee, the
agreement must be constructed

and administered properly. The
terms of the agreement must be
clear and unmistakable. The
agreement needs o incorporate
specific performance requine-
ments. There must be objective
proof that the terms have been
communicated by management
to the employee. Moreover, it is
the duty of management, not the
union, to explain these terms to
the employee.

Supparling Caso

Arbitrator Barani
C=20298, January 3, 2000

LCAs Cannot be Arbitrary,
Capricious or Unreasonable

As noted above, sometmes
MALC advocates have over-
turned removals for LCA viola-
tions by arguing that the LCA's
reguirements were not reasona-
bly related to the misconduct
charged in the removal. In some
cazes an LCA's language pur-
porls to cover every possible
type of employee misconduct.
MNALC should challenge as un-
enforceable this kind of over-
reaching LCA, arguing that
overly broad and undefined per-
formance requirements are arbi-
trary, capricious or UNreason-
able,

Regional Arbitrator Mark
Lurie grappled with an LCA
containing language providing
that any violation of waork per-
formance requiremnents would
result in imnmediate removal
The grievant signed the LCA to
avoid a removal for unsatisfac-
tory attendance. Arbitrator
Lurie stated in his award:

{Coniieued on pape 5
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I too often an NALC advo-

cate succeeds in convincing
an arbitrator that management
viclated the contract, yel fails to
obtain a substantial remeady.
Thiz can happen because union
advocates forget that remedies
are not automatic once a viola-
tion is established.

Rather, in contract cases the
union carries the burden of dem-
onstrating that the remedy re-
quested is appropriate and nec-
gssary. This arlicle offers strate-
gies for arguing remedies and
obtaining them from arbitrators.

Since over 500 arbitrators
have handled WALC cases at
one time or another, there are ex-
ceptions to any generalization
about arbitrators. Mevertheless,
the key to formulating remedy
arguments is to understand how
arbitrators perceive their role.

Most rights arbitrators view
their funcion—as they should—
as enforeing the terms of the Na-
tHonal Agreement, a contract be-
tween the parties. They gener-
ally do not believe it is their
function to police the relation-
ship between the parties. Conse-
quently, they view the propor
function of remedies as “making

Last Chance Agreements . . .

{ondinued from puge 73

The terrms of a last chance
agreement cannot be arbitrary,
capricious or unreasonable.
Rather, given the penalty for fail-
ure, 4 last chance agreement
must clearly set forth the per-
formance reguirements that the
employes must meet; that is, the
specific standards the violation
of which will trigger remaval.
Where a last chance agreement
is clear and unequivosal on [its]
face, it will be enforced as wril-
ten. Howsver, the performance
standards must be knowable,
reasonable and attanabls.

Arguing for Remedies in Contract Cases
Remedies Are Not Automatic—They Must Be Argued

the grievant whole,” that is, re-
storing any rights or entitle-
ments that were lost bacause of a
confract wiolation.

Far example, if a casual is
worked instead of a part-time
flexible in violation of Article
7.1.B.2, most arbitrators would
accept that the appropriate rem-
edy is to pay the part-time flexi-
ble for the hours he or she would
have worked but for the viola-
tiom. However, in many contract
grievances the remedy issue is
not so simple. For example, if a
full-time letter carrier is denied a

{Continmed ow pape B

Arbitrator Lurie concluded:

While it iz regsonabla, in a last
chance agrecment, to hold the
employes fo a highar standard
{han her pears in the ares in
which her performance defi-
ciency has engenderad the
agresment, il is commercially
unreasanablz o hold the em-
ployee to that same high stan-
dard for every aspect her per-
formanaa, and to make infrasc-
tions which are unrelaled o the
fundameanial cause and reme-
dial purposa of the last chance
agreemant (and which would
athervise be trested as mino
dizcipling) & tripwira for dis-
charge. In the instant case, the
caich-all phrase, expansive in
itz coverage, so lacking in stan-
dards of performance, and o
dervvoid of distinction as to de-
gree of severily of the infrac-
fion, 25 o have been subslan-

livaly arbitrary and capricious,
C-22344, Tuly 15, 2001,

NALC should challenge any
last chance agreement that holds
an employee to an unknowable,
unattainable or unreasonable
standard of conduct. Such agree-
ments may be attacked as requir-
ing “perfection” or threatening
discharge for miner infractions
of any tvpe, even if unrelated to
the basis for the LCA.

As a final note, NALC advo-
cates should know that in most
cases arbitrators uphold remov-
als for violation of last chance
agreements. However, when an
LCA is improper or when the re-
moval otherwise violates just
cause, it is our job to argue vig-
orously for the grievant’s rein-
statement with full back pay., W
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special route inspection that
should have been given under
the provisions of M-39 Section
271.g, almost all arbitrators will
order that a special inspection be
conducted forthwith, Where ar-
bitrators ditfer is over whether
any further remedy is due. After
all, some have reasoned, the
grievant was paid for any over-
fime hours that were worked as
a result the route being overbur-
dened and there is nothing in the
contract that requires anything
more. In such cases, it is the
MNALC advocate's responsibility
to convince the arbitrator that an
additional monetary remedy is
required.

The Arbitrator's
Remedial Authority

There is a legal maxim, “Without
remedies there are no rights.”
Natonal Acbitrator Mittenthal
elegantly restated this in C-
03234: "The grievance proce-
dure is & systerm not only for ad-
judicating rights but for redress-
ing wrongs.” Nevertheless,
some arbitrators are persuaded
by Postal Service arguments that
since Article 15.4.A.6 provides
that “all decisions of arbitrators
shall be limited to the terms and
provisions of this Agrecment,”
they must look to the contract
for the authority to formulate a
remedy for any specific viola-
Hon. Needless to say, there are
no contractually specified reme-
dies for most vielations.

Unless careful review of an
arbitrator's prior decisions
makes absolutely clear that the
arbitrator fully understands his/
her authority to fashion remae-
dies, it is suggested that NALC
advocate use the more extended
discussion of the remedial au-
thority of arbitrators in C-06238
as the foundation of any remedy
argument. Citing the applicable
U.S. Supreme Court decision,
Arbitrator Mittenthal wrote in
that June 9, 1986 award as fol-
lows:

Cne of the inharent powers ol
an arbitrator iz o construct a
remady for a bresch of & col-
lzclive bargaining agresment.
The U=, Supreme Courl recogd-
nized this realily in the Enter-
prise Wheeal case;

* L When en arbitrator is
commigsioned to interprel
and apply the callectve
bargaining agraament he is
i bring his informed jucdg-
rmaril 1o bear inordsr o
reach a fair solution of a
problem. This is aspecially
Lrue wihnen it comas 1o lor-
roulzting remedies. There
the nead is for flzxibility in
meeting & wids variaty of
siwgtions. Tha draftsmen
may navear have thought of
whal specific remedy
should be awarded o maat
a particular contingency.”
United Stesiworkers of
America v. Enlarprise
Whesa! & Car Corp., 80 5.
Ct. 1358, 1361 {1960).

A Mational Arbitrator Gamser
nbzervad,

*... o provide for anoappro-

priata remedy for breachas
of the termz of an agree-
meant, even whara no spe-

cific provision dafining the
nelure of guch remady is o
bia found in the agraament,
cernainly is found within tha
inherant powers of the arki-
fralor.”
This excerpt from National
Arbitrator Gamser's award con-
tinues as follows:

... Mo lengihy citations o dis-
cussion of the nature of the dis-
pule resolution process Which
thase nartias have muteally
apread 10 is nacessany 10 SUp-
port such a conclusion.

C-03200, April 3, 1979,

Additional Compen-
satory Remedies Are
Not “Punitive”

Most arbitrators, including
many of our best neutrals, view
their roles as limited to deciding
and remedying the cases before
them. They generally do not see
their function as policing the fu-
ture relationship of the parbes.
So it is almost always a mistake
tor ask an arbitrabor to grant a
“punitive remedy™ ot to
“punish” management {or vio-
lating the contract. Many arbi-
trators view these concepts as
more suited to tort or criminal
proceedings in a court of law
than to labor arbitration.

This does not mean the un-
ion should restrict its remedy re-
quests to the make-whole mini-
mum—payment for demon-
strated lost pay or benefits.
MATLC has been very successful
in obtaining remedies in arbitea-
tiom that more fully compensate

(Condimeal vm page 10
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ericvants and the union for con-
tract vinlatons, However, this
does mean that NALC arbitra-
tion advocates need to provide
arbitrators with carefully”
thought-oul arguments in sup-
port of remedy reguests.

Arguing for Additional
Compensatory Remedies
The union makes the strong-

est case for additional compen-
satory remedies by demonstrat-

“make whole” remedy in wiich
the employes would be com-
penzatad for the difference be-
wween the number of hours ac-
wally worked and the numbar
of hours hefshe wauld have
wiorked had the apt been prop-
erly awarded.

In thoga circumstances in
which a PTF worked 40 hours
par waak during the opling pe-
riod (or 48 hours in the case o
a six day apl), an instructional
“cease and desist” resolulion
would be appropriata. This
would also be an approprigts
remedy in those cireumnslances

ing that the o 1 WHICH & re-
violations serve letter car-
were deliber- | The JCAM recognizes | e oran unes-
_ T [ Er
ate, repeated the general principle carier was de-
or egre : i : x
S that compensatory | riedanopiin
- i : violation of Arti-
JCAM and na- remedies beyond cle 41.2.6.4
E::!Tlall vk mere pﬂmﬁﬂl for In Circum-
emieyro- | lost hoursand | sorceoue
videsupport | benefits are available f;}:;fjfﬂ,’s
for additional in appropriate daiiberate or
compensatory z stances after local
remedies in circum % managemant
such situa- has recaived
tions. pravious in-

The JCAM's discussion of
remedies for violating the opting
provisions of Article 41.2.5
(JCAM page 41-14) is particu-
larly helpful because, as arbitra-
tors should be reminded, it ex-
presses the joint, agreed-upon
position of both NALC and the
Postal Service. The JCAM states:

Where the record is clear thet 2
PTF was the senior availabile
amphyesa exercising a preler-
ence an a qualifying vacancy,
but was daniad the opt in vicla-
tion af Article 41.2.8.4, an gp-
propriate remedy would e a

structional resolutions on the
same lssue and it appears
that a “cease and dasist”
ramedy is not sufficient to in-
sure future contract compli-
ance, the parties may wish to
consider a further, appropri-
ate compensalory remeady to
the injurad party to empha-
slze the commitmeant of the
partiss fo contract compli-
ance. In hasa circumstances,
care should be exercised o n-
surg hat the remedy is corac-
tive and nol punitive, providing
g full explanation of the bazis of
the remedy. (Emphasis added.)

In other words, the JCAkd
specifically suggests and author-
izes “compensatory” remedies
beyond mere payment tor lost
hours and benefits in appropri-
ate circumstances. It should be
emphasized that this is a general
principle that can, and should,
be applied to other kinds of con-
tract vielations.

Similarly, National Arbitra-
tor Howard Gamser discussed
remedies for failure to distribute
overtime equitably amaong full-
time letter carriers on the over-
time list. He held that in ordi-
nary cases the appropriate
make-whole remedy was simply
to provide an equalizing make-
up opportunity in the next im-
mediate quarter. Flowever, he
went on to say that the Postal
Service must pay employees de-
prived of “equitable opportuni-
ties" for the overtime hours they
did not work if management’s
failure to comply with its con-
tractual obligations under Arti-
cle 5.5.C.2 shows

& williul disregard or defi-
ance of the contraciual Grovi-
sion, & daliberate atternpt 1o
grant disparate or favorite treat-
mant b an employee o groug
ot employess, or caused a
situation i which the egualizing
opportunity could not be af-
forded within lha next gquarter,

C-03200, April 3, 1979.

Persuasive precedent. Arbi-
trators differ in background,
training and attitudes. As a gen-
eralization, however, most of
them are cither lawyers or have
learmed to think as lawyers do.
This means arbitrators sesk to be
guided by precedent. They are

(Coniines! g page N
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more likely to grant the union’s
remedy if it can be shown that
other arbitrators have granted
similar remedy requests in simi-
lar circumstances. By showing
arbitrators that there is prece-
dent for a requested remedy, un-
ion advocates can increase an ae-
bitrator’s comfort and confi-
dence levels, This underscores
the need to conduct careful re-
search to find support for rem-
edy requests.

Research Strategies

WALC has a wide range of re-
spurces available for advocates
resgarching remedy issues, The
most important of these are the
following:

The NALC Materials Refer-
ence System (MRS) contains
summariegs—and in some cases
the full text—of many important
national-level materials includ-
ing settlements of Step 4 griev-
ances, other national-level settle-
ments and memoranduams, USPS
policy statements and s0 forth.
The MES also contains cross-
references to significant national
and regional arbitration awards,
It contains specific discussions
and extensive arbitration cita-
tions concerming many recurring
issues such as Special Route Ex-
aminations and Opting. Also be
sure to check the “Arbitration®
section which covers many rem-
edy issues. The MRS is available
on the NALC website,
www.nalc.org,

The NALC Arbitration Ad-
vocate has published many arti-

cles conoerning specfic contract
viclations and highlighting sig-
nificant arbitration awards ad-
dressing remedy issues. Each
edition of the Arbitration Adwvo-
cate has a cumulative index so
that articles can be located eas-
ily. If needed, back issues of the
Advocale relating to a specific
topic can be obtained through
the offices of NALC’s naticnal
business agents.

CAU Publications, The
Contract Administraton Unit

abowe should be reviewed first.
Howewver, it is an indispensable
taol for all arbitratfion adwvocates.
In preparing to argue for reme-
dies in contract cases, advocates
should look for two types of ma-
terial.

1. Supporting cases. To find
rases supporting remedy re-
quests, simply search under the
applicable subject. In situations
where the program finds a large
number of cases, it is often use-
ful to narrow the search o “keay

periodically cases.” In se-
publishes lecting cases for
papers on a To develop your submission to
wide variety arguments for the arbitrator,
of contract remedies, use the remember that
related is- MRS, the Arbitration quality is more

sues. For ex-
ample, the

recent CAU and other NALC
prblication publications to get a
cum:-,-:mmg ik -

he-mlies | fiX on the issues and
of” provi- on your arbitrator.
sions of Arti-

cle 7.1.B.1

Search Program

important than
quanﬁb;,-‘. Try
to find cases
that most
closely match
the facts and ae-
guments in the
Cake }'{:l'l.'l. ATE (=

confains an extensive discussion
of remedy i3sues in such cases
and cites many useful national
and regional arbitration awards.
Many of these publications are
available on the NALC website,

The MALC Arbitration
Search Program has robust
search capabilities and copies of
almost 25,000 national and re-
cional arbitration awards. Itis
also the best place to get actual
copies of any arbitration awards
discussed in the publications
above. Because it contains so
much material, it is often not the
place to begin research. In most
cages the publications discussed

searching. Fe-
member also that cases where
the arbitrator explains the rea-
sons for granting a remedy can
be especially persuasive,

2. The arbitrator's record.
Always search for cases by the
arbitrator who will hear the case
you are preparing. Of course
vou may be especially lucky—or
unlucky—and find that the arbi-
trator has already decided a
similar case. In most cases, how-
ever, the purpose of researching
an arbitrator’s record is fo un-
derstand the spedfic arbitrator’s
attitude and approach to remedy
issues in order to help shape
and refine your arguments, B
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rbitrators are not alike.

Every advocate learns this
early in his or her career. Arbi-
trators come from ditterent
places, they have divergent edu-
cational backgrounds and pro-
fessional experiences, and they
have widely—some would say
wildly—varying personalities.

Arbitrators are also divided
by the philosophical approaches
they bring to their profession.
Some are tough on employees
who break the rules, and some
are tough on an employer’s con-
tract violations. Some view pro-
cedural protections as funda-
mental o fairness, while others
are quick to find “harmless er-

e

rar.

Some arbilrators also have
well-defined philosophical lines
they will not cross. Untortu-
nately, this has been the case
with some arbitrators when it
comes to sanctioning supervi-
sors who violate the Joint State-
ment on Violence.

Mo matter how egregious a
supervisor's behavior loward
employees, some arbitrators
hesitate to do what the Snow
Award explicitly told them they
could: Reassign, demote, disri-
pline or discharge a supervisor.
In their view such remedies
would upend the classical labor
relations structure, in which
management alone has the
power to control the conditions
of employment for its own

penlplc.

The Reluctant Arbitrator:

Enforces Joint Statement, Balks at Disciplining Supervisor

A recent arbitration decision
provides a gﬂ-ﬂd example of how
an arbitrator’s philosophical ap-
proach can determine the out-
come in a Joint Statement case.
C-24886, December 17, 20403, Re-
gional Arbitrator Jonathan L.
Kleirn,

In the case WALC's advocate
presented a devastating factual
record against a customer ser-
vice supervisor ("Supervisor
AY), Supervisor A was reas-
signed to the Aspen Hill, Mary-
land Post Office following com-
plaints of sexual harassment

#

Uﬁnﬁunalely, some arbitrators
still don’t “get it” when it comes
to Exerﬂising their authority to
discipline supervisors for
violating the Joint Statement.

Staternent on Vielence, NALC
asked as a remedy, "[Supervisor
A to be removed from the
Postal Service because of past
history at annex, & Tacoma
Park.”

At the arbitration hearing,
held August 19 and September
g, 2003, NALC put on a damning
course of testimony from numer-
ous carriers who had been har-
assed by Supervisor A or who
had witmessed the harassment.,
In her detailed testimony the
arievant told the arbitrator that,
for example, Supervisor A
made comments
every time she
bent over to pick
up mail; re-
marked to her
that “womean
should stand be-
hind men™; said
he would “f— all

the women in

lodged against him by several
female postal employees. His
harassing behavior continued at
Aspen Hill, and a letter carrier
{“Ms. J”) wrote a letter to the
Postal Service detailing the su-
pervisor's offenses and request-
ing action. The Postmaster mef
with Supervisor A and about
that ime the supervisor was re-
assigned to the Silver Spring,
Maryland delivery annex.
MALC filed a grievance on
Ms. J's behalf alleging that the
supervisor's behavior had vio-
lated Article 2 and the Joint

Aspen Hill that
he could”; directed other lewd
remarks at her; wanted to do
sexual things with her and made
her life miserable when she re-
fused. She also testified that two
windows on her automobile
were broken while it was parked
on USPS property, and that she
had received many “hang-up
telephone calls” since Supervisor
A had harassed her.

Another female letter carrier
(“Ms. 57 also testified, detailing
Supervisor A's sexually harass-
ing behavior at another station.

fConnnund o page L)
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{oomtimieg from page 120

He told her “how good their sex
would be” and made remarks
about her anatomy and under-
wear, which prompted Ms. 5 to
file two sexual harassment com-
plaints against him. Supervisor
A also sexually harassed other
female employees. Ms. 5 ob-
tained a restraining order
against Supervizor A and missed
two months of work due to the
stress related to
his sexual harass-
ment. She also
testified that on
September 3, a
day between the
two hearing days,
Supervisor A had
driven past her in
the postal parking
lot and said,
“Bitch, I'm gonna
get yow” Ms. 5

Innretlihly, management ar-
gued that the language in the
Snow Awa;d aulhnrmng arbi-
trators m;ﬂmm supervisors
from ﬂlgln admimatralwe po-

sitions was “simply dicta’—

meaningless extra words
rather than part of the ruling.

and laugh and joke about the
erievant’s breasts and bufttocks
every time she bent over to pick
up mail.

Management offerad little
evidence to counter the union
cases except for the testimony of
Supervisor A. The supervisor
denied everything—that he had
ever harassed the grievant or
any other employees or made
sexual remarks to them. He said
he had very little contact with

testified that she

“was in fear and would shake all
the time" because of Supervisor
A’z harassment.

A third female letter carrier
(“Ms. P) further supported the
case against Supervisor A, She
said he made commments about
her bady, threatened to disci-
pline her unless she went to bed
with him and retaliated against
her when she refused to goon a
date with him. Ms. I testified
that because Supervisor A
threatzned her concerning her
attendance record, she was pres-
sured into having sex with him,

A fourth carrier ("Ms. L")
testified that Supervisor A
would “gawk” at the grievant,
“hover” over her on her route

AT e T T T, e R it L o L e R e L T e T D o P o e P o e P e P e i |

employees while he was a man-
ager. He admitted, however,
that a number of sexual harass-
ment complaints had been
lodged against him.

The Arguments

The union advocate fully cov-
ered the ground in its argumenlts
before Arbitrator Klein, NALC
argued that contrary to USPS
contentions, under the Snow
Award the case was substan-
tHvely arbitrable and the arbitra-
tor had full autheority to grant its
remedy request and was not lim-
ited to “cease and desist.” NALC
cited awards in which arbifra-
tors had imposed remedies
apainst supervisors, and submit-

ted courl decisions supporting
the union position.

The Postal Service argued
that the arbitrator should not
have permitted testimony about
incidents involving employees
other than the grievant. Manage-
ment argued that the arbitrator
should hold the union to a “clear
and convincing” standard of
proof in the case, and contended
that the union had not met its
burden. USPS argued further
argued that the arbitrator could
not grant the remedy sought by
the union. It contended that the
language in the Snow Award
authorizing arbifrators to re-
move supervisors from adminis-
trative duties was “simply
dicia"—meaningless extra words
rather than part of the ruling.
USPS also argued that the rem-
edy requested would violate Su-
pervisor A's rights under the
Constitution and the Civil Ser-
vice Retorm Act.

The Decision

Arbitrator Klein refused to grant
the union’s request and order
Supervisor A removed from the
Fostal Service. However, his
conclusions of fact and the rem-
edy he ordered effectively ac-
complished the same thing,

The arbitrator’s "Opinion
and Analysis” began by con-
cluding that,

the Linion has presenied
clear and convincing avidenca
which esfablishes that [Super-
visor 8] engaged in conduct
that violated both the Postal
Zarvice's sexusl herassmant
policy and the Joint Statemeant

(Civerimaad an page 14)
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The Reluctant Arbitrator . . . improper and sexually harass-
ing behavior prior (o the ime

foandinped from paye 13) :
that he was reazsignad 1o the

an Violence and Behavior in the grievant’s post office in Aspen
Workplaca. Hill—it appears ha was frans-
£ : farred throughout the local
Arbitrator K]e:m_ then pro- postal facilities dus 1o ongoing
ceeded fo rule for NALC on complaints abaut his conduct,

every factual dispute before him,
finding that: Supervisor A had

made the alleged remarks to the HEI_“ Ed}f-ﬁ-l
arievant and they were sexual Philosophical Block
and harassing in nature; he Arbitrator Klein refused to grant
.rnade frequent sexually harass- the union’s requested remedy
ing remirks to the grievant E‘:"‘j despite his overwhelming find-
to other employees at his station; iy of fact and conclusions on
he violated the grievant’s Per- the violation, and despite the
sonal space on another 0cCasion;  unign advocate’s thoroughly de-
he “directed deliberate, unsolic- veloped arguments. Here is

g . -

ited remarks with sexual conno- where the arbitrator’s philoso-
tations toward ﬂ

the grievant™; . T
the Eﬂwﬂm Arbitrator Klein was flat wrong

“clearly com- when ha ﬂnnclmled'
mumIC2tec... “Neither the J mt Statement nor
that such re-
ERSE T the Snow award modifies the
unweleome”; Fﬂﬂtﬂl Elﬂﬂ’lﬂﬂ’ﬂ inherent
the testimony riol i ieninls

3 man
e agerial right to discipline

women who management personnel or dele-
claimed Super- gates that right fo arbitrators.”

s The exact opposite is true, and
b iy NALC intends fo insist that

and truthful”; arbitrators obey the contract by
and that Super- exﬂrmsmg their full authority in

visor A's testi-

mony was Jnmt Etatameni cases,

“unbelievable

due to the lack of credibility
which he displayed throughout
the arbitration hearing.”

phical bent reared its head, with-
out any stated foundation or ap-
parent basis in the National

The arbitrator also held the Agreement, the Joint Statement
Postal Service accountable for or the Snow Award:
the supervisor's behavior:

Howeawver, the arbitrator deter-

. the Postal Sarvice was an mines he is without avlhoriby o
natice that [Supervisor A] had grant the remady . . . and ordar
bean accused of engaging in the discharge of [Supervisor A

tor the reason that [Supervisor
A s nat & bargaining unil am-
plovee coverad by the ferms
and condilians of the Mational
Agreement. Meither the Jaini
Statement nor the Snow award
micdifias the Postal Service's
inhierent managerial right to
discipling managament parson-
nel or delegates that right to
arbitrators.

This ruling contradicts the
Snow Award, dismisses the per-
suasive precedent set by numer-
ous other regional awards, and
ignores federal court decisions
upholding arbitral remedies
against postal supervisors, Yet
advocates should expect to en-
counter arbitrators wearing simi-
lar philosophical blinders in
some of their Joint Statement
CASES,

Many arbitrators have ex-
perience in the wider world of
labor relations bayond the
shores of the Postal Service,
where tew union representatives
would ever ask an arbitrator to
digcipline a supervisor. A large
proportion of arbitrators are
lawyers, who are taught that
laws tend to separale union from
management and that only the
employer can hire, fire, promote
or discipline a manager.

The Joint Statement is very
wnusual and the Snow Award,
which authorizes arbitrators to
issue all types of remedies
against supervisors, may be
unique in American labor rela-
tions. 5o some arbitrators have
taken a “show me” attitude
when WALC has tried to obtain
discipline against supervisors.
Of those arbitrators, some have

(owiinmen on page 150
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{coneimued frome page 14)

been persuaded over time and
hawve ordered such remedies in
appropriate circumstances. Oth-
ers have refused, based on their

Although Arbitrator Elein
would not order USDS to disci-
pline Supervisor A, he was will-
ing to grant a remedy prohibit-
ing Supervisor A from working
at the same facility as the griev-
ant. The arbitrator concluded

continuing that such a rem-
beliet that edy “does not
union and Mthu“gh Al‘lliﬂ'ﬂtﬂl" : conskinute disci-
management pline” and thus,
authority are Klein mf“m m was “well
“inherently” fire the EEI“ﬂij within his au-
distinct. harassing Slllel“- ﬁcrr]l[:_,r” %w-el‘l
; the Joint State-
Calven sor, his ﬁ“d!ygs of m;nti*landeﬂa:a-
attwe . | fact made clear the | tion that
Courts of supervisor’s long iilﬁii;fl’ﬂ?ﬂse
f'..p]:_mal aave history of behavior con-
Ly harassing behavior. | tinues will be
cepted arbi- R ; :
s oo removed from
tral decisions

demoting one supervisor and
firing another, these attitudes
will have to change. (See the
MNovember 2003 Arbifration Advo-
cate and the Contract Admini-
stration section of MALC's web-
site, www.nalc.org.} Nonethe-
less, advocates must be prepared
to encounter the kind of philoso-
phical reluctance expressed by
Arbitrator Elein. Good advo-
catez research their arbitrators in
advance to unearih these kinds
Of issues.

Other Remedies
Are Available

While some arbitratoes simply
will not discipline or remove a
supervisor, alternative remedies
may offer effective relief and shll
be achievable even before such
arbitrators as Jonathan Klein.
This very decision offers an ex-
cellent example.

their positions.”

Arbitrator Elein's award was
notable because it provided that
if the FPostal Service violated his
award by assigning the supervi-
sor to the grievant’s facility at
any time in the future, the griev-
ant effectively would receive ad-
ministrative leave:

.. Effective immiediately, the
Paoztal Service is prohibited
from assigning [Supenisor Al
fo parlarm ay dulies al lha
zame postal facility as the
grievant for 22 kong as he shall
remain employed by the Poslal
Semvica, The grisvant shall be
permitted fo call off wark with
il pay and Benglils iniha
aven! thal [Bupemisor 4] is as-
gignad to the same postal facil-
ity as the grievant in vialation of
this Award, Any period({s) of
absance direclly caused by
such a voluntary call off shall
nat be charged against the
grievant, nor used in amy disci-

plinary action against the griew-
ant. . ..

Effect of
Factual Conclusions

Although Arbitrator Klein re-
fused to order USPS to fire Su-
pervisor A, his hindings of fact
may have accomplished a com-
parable result. Klein concluded
that the union had proven its
factual case by clear and con-
vincing evidence, that Supervi-
sor A's contrary testimony
lacked credibility, and that the
Postal Service had known of Su-
pervisor A's sexual harassment
history when it moved him to
the grievant's workplace.

These factual conclusions
alone placed the Postal Service
in the posiion of defending the
indefensible—that it had know-
ingly continued to employ a su-
pervisor exhibiting a pattern of
EEQ viplations. The gricvant
had filed an EEQ complaint
against Supervisor A and several
other complaints were poten-
tially in the offing. Monctary
remedies may be sought in sex-
ual harassment complaints. So if
USPS kept the supervisor em-
ployed following the Klein
award it could be generating
more and more complaints and
financial liabilities.

Arbitrator Klein's award
spoke directly to this situation.
Immediately following his con-
clusion that disciplining supervi-
sors was an inherently and ex-
clusively managerial right, he
wrote,

This dogs nat, however, relieve

rgnagemant of its duty o act
(Continued on page J4)
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The Reluctant Arbitrator . . .

{oontizzied from page 14}

whiere appropriate. . . . Thizs
arbitrator conours with the raa-
soning of arbifrator Bowers on
this point® [citing C-23937, As-
gional Arbitrator Mollie Bowars,
January &, 2003].

1. The following statemant by
griitrator Bowears as to man-
agement's significant burdan to
razpond Umely and responsibly
io findings by arbirators that a
member of mansgement has
angaged in egragious behavior
Warranis repeating hera:

lgnaring these responsibili-
ez can easily lead to po-
lantially catastrophic liabil-
ity claims against the Sar-
vice, arbitral awards restor-
ing leave end grantmg
madical bensfits to ad-
versaly affacted employ-
ees, and perpetuation of
the cosily strugols o estab-
lish whethar authority ex-

tends io discipling/
discharga of Managomaent
parsonnal.

Epilogue: Supervisor A has re-
signed from the Postal Service.

Advice for Advocates

MNALC advocates should keep
arguing the union position,
which many arbitrators and two
1.5, Courts of Appeal have up-
held—that arbitrators do indeed
hawve the power to demote, disci-
pline or discharge a supervisor
who violates the Joint Statement.
This is the law of the land and
union advocates must insist that
arbitrators exercise the full range
of their authority to formulate
remedies in Joint Statement
cases. Some arbitrators may con-
Hnue to resist based on their
personal, private notions of
“inherent management preroga-
tives.” However, NALC must let
such arbitrators know that they
are “creatures of the contract”
and are responsible for enforcing

its dictates, rather than dispens-
ing their own brand of industrial
justica.

In the meantime, advocates
must be realistic when facing an
arbitrator who may be unwilling
to discpline a supervisor. Be
prepared in such cases to offer a
series of alternative remedies.
Point out that many other rea-
sonably effective choices are
available, such as prohibitions
from supervising letter carriers
or the grievant, demotion, re-
training, letters to be placed in
the supervisor's personnel file,
written apologies and more. The
growing body of arbitral prece-
dernt on the Joint Statement con-
tains a wealth of creative reme-
dial options. Encourage arbitra-
tors to consider them all. u

To support your arguments Hhuat
arbilrators enjoy broad remedial
authority, see the article on reme-

dies on page A.
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The Advocate’s Library

Some Recommended Books About Arbitration

rhitration advocates are life-long learners who
do not hesitate to pick up a book Lo learn more
about a topic.

NALC has assembled this short list of books
ahout arbitration based on the recommendations of
many NALC advocates.

Just Cause: The Seven Tests

Adolph M. Koven and Susan M. Smith, Donald F.
Farwell, 2nd ed. (BNA Books 19597).

This book approaches the just cause concept as
seen through the “seven tests” formulated by Arbi-
trator Carroll . Daugherty.

From the preface:
The book has thres main purposes, as follows:

¢ 10 provide a general freatment, for managers,
union representatives, and practitioners and
studenis of labar ralations, of the concept of just
causa and the seven tesis;

« 1o offer guidance for delarmining what (if any)
disciplinary action is warranted in parficular
caszes of employss mizcaonduct;

» 10 provide & reference lor those who want 1o
know whal fhe autharities in the field have had
1o s&Ey-.

Winning Arbitration Advocacy
Marvin F. Hill, Jr., Anthony V. Sinicropi and Amy
L. Evenson, et al (BWA Books 1997).

Professors Hill and Sinicropi are legendary for
their excellent, practitioner-oriented books about
labor artatration.

Froen the Foreword:

Wit Wwore are numearaus texts that address whsl
arte aforn Ao hew loCus on the advocates who
e acis = Ledorg arbaralors and “how to do it [This
beocm | il sciroes MusMeous prehearing, haaring
and pealwarng aswus For exampls, . . . [wlhy
S meley slresses ’ Whal should be in an open-

ing slatement? _.. Can an advocate make a witness
testify? What about hearsay avidence? ... Are brisis
necessary? If so, what should ba in a brief? ... Are
thgir common mistakes thal advocates routinely
make? ...

Remedies in Arbitration
Marvin F. Hill, Jr. and Anthony V. Sinicropi, 2nd
ed. (BNA Books 1991).
From the Foreword to the Second Edition:
... we have argenized the second adition inlo hrea
oo divisions:

I, Sourcas of Remedial Authority (which includes
chapters on the collzclive bargaining agresment,
the subrmizsion, and external law ... )

[, Remedias in Digcharge and Disciplinary Cazas
[discussing reinstatement; back pay; procedural
inguas; reduction of discipline; ... )

Ill. Remediss in Mondisciplinary cases .

How Arbitration Works

Frank Elkouri, Edna Asper Elkouri, Marlin M. Volz
(Ed.), Edward P. Goggin (Ed.), 5th ed. (BNA Books
1997,

For decades Elkouri & Elkouri has been called
the “Bible” of arbitration. The book is gargantuan
in scope and based on so much research that the
foomotes dwarf the text, This is the place to start
when searching tor basic information on almost
any arbitration topic. Here are the topics listed in
the Summary Table of Contents:

1. Arbitrafion and [ts Setiing

2. Legal Status of Arbitration

3. Bcope of Lebor Arbitration

4. The: Aritration Tribunal

5, Grigvances—Frelude to Arbitration

6. Datarmining Aroitrability

e T T T T e e e e e e T e e T e e L]
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The Advocate's Library . . .
[eomiimied from page 17)
7. Arhitration Procedurss and Techniguas
6. Evidenca
9. Stgndards for Interpreling Contract Language
10. Use of Substaniive Aules of Law
11. Frecedent Value of Awards
12, Custom and Past Practice
13. Management Righls
14, Saniarity
15, Digcharge and Disciphing
16. Salaty and Heszlth
17. Employes Hights and Benslils
18, Standards in Arbitration of Interest Dizpules

10, Arbitration's Place As an Industrial and Public-
Ernployment Instiltion

How to Prepare and Fresent a Labor Arbitra-
tion Case: Strategy and Tactics for Advocates
Charles 5. Loughran (BNA Books 1996).

This insightful guide for the practitioner offers a
step-by-step approach, with chapters such as: As-
sembling the Evidence; Selecting and Preparing

Witnesses; Opening Statements; Presenting the
Case m Chiet; Rules of Evidence; Making and De-
fending Against Objections; Conducting Cross-
Examanation. Previous articles in the NALC Arbi-
fratiwon Adpocate have drawn ideas from this well-
written, thoughtful book.

Discipline and Discharge in Arbitration
Norman Brand, Ed. et al (BMNA Books 1998).

This book is published by the Labor and Em-
ployment Law Section of the American Bar Asso-
ciation, as one of series of books concerning arbi-
tration. This volume, written for advocates, fo-
cuses on issues in disciplinary cases using a case or
“story” method to present an analytical approach
to the varnous topics.

The Common Law of the Workplace: The
Views of Arbitrators

Theodore J. 5t. Antoine (Editor), et al. (BNA Books
1998)

This book consists of articles written by distin-
guished arbitrators, many of whom serve on
NALC panels, It is excellent reading lor advocates
who desire a deeper understanding of the arbitra-
tion process, |
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